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Broadcast Application FEDERAL COMMUNICATIONS COMMISSION 


Name of applicant 
STATEMENT OF PROGRAM SERVICE . 
OF BROADCAST APPLICANT Janes S, Rivers, Inc, 


NOTICE TO ALL APPLICANTS ; Or > Cc 


‘The replies to the following questions constitute a representation of programing policy upon which the Comms fogs 6311 rely in 
considering the application. It 1s not expected that licensee will or can adhere inflexibly in day-to-day operat ian etbe rep 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Commission 

the application, time and care should be devoted to the preparation of the replies so that they wi}! reflect accurately applicant's 
responsible judgement of his proposed programming, policy. i 


INSTRUCTIONS 


1. Paragraphs 1 to 4 are divided into a left-hant column which pertains to past operation and a right-hand column which pertains to 
Proposed operation. Applicants for new stations or assignees or transferees of existing stations are to fill tn only the right- 
hand column while applicants for authorizations for renewal of existing station licermes are to fill in both colums. 

Program data on past performance are to be based on the composite week for the year preceding the date of pplication except in 
the case of renewal applications where the year preceding the expiration date of the existing license is to be used. The days 
comprising the composite week of each year will be designated by public notice an or about November 35th of that year. 

Progrem classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in ‘accordance with the definitions on 
Pege 4 of this Section. f 

Aasignees or transferees filing POC Fors 3% or 315 need not complete paragraphs 5 or 8- 


PROPOSED OPERATION (for a typical week) 


@ State actual minimm weekly schedule of operation under (0) State minis weekly schechile of operation proposed by licen- 
present authorization, giving opening and closing time ani see, permittee, assignee or transferee, giving opming aa 
hours for weelslays and Sunday. closing time and total hours for weelsiays ani Sexiay. 


5 am to 12 Midnight 
ek-days & Sunday (133 hrs. tots 
19 hours Daily ainisua 


2 (a) Stat for the composite week the percentage of time which @) State the percentage of time to be devoted to each of the 

wes devoted p each of the following types of programs (totals following types of programs for a proposed typical week of 
operation under the authorization requested (totals to equal 
woo. Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in accordance 
with paragraph 4()- ' 


(2) Entertainment (include here all 
programs which are intended pri- 64,60 s 
marily as entertainment, such as 
music, ¢rema, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser- 
ons, religious news, music, and 
drama, etc.) 


agricultural (include here all 


programs containing farm or 

ket reports or other inforaatipm) 
specifically addressed to the 
agricultural ponulatian) 


Btucational (include here pro- 
grem prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(@) below) 


Newa (include here news reports 
and commentaries) 


Discussion (include here forum, 
pane] and round-table programs) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2, @), @, ), 
or (6) above, incluting sports) 


programs containing fare or sar 
ket reports or other information 
specifically acktreased to the 
agricultural population) 


Maiurational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion program 
which should be classified under 
(Q below) 


News (include here news reports 
ani commntaries) 


Discussion (inclute here: forum, 
pane) and round-table program) 


Talks (include here al) conver- 
sation programs shich do not fall 
under Points (2, (D, (, (5) 
or (@ above, incluting sports) 


Broadcast Applicat ios STATEXENT OF PROGRAM SERVICE Section IV, Page 2 


(®) Dividing the droadeast week into B minute perio, (D) State shat the nractice of the station will be eith respect 
ify below the ramber of Ne pirate periods within such sto the mamber and length of snot announcements allowsd ina 
mate periods during the compecite week in which wre given period. - 3 
t (erclunive of non-commercial spot ATU TeENeS, 99 
arewancemrnts and promotional announcements for 


Tere will be no more than 


Ne of 14) manwte 


periods five spot announcements in 
each 15 minute program period, 


™e announcements will be 
no moré than one minute in 


length, 


worcewrts for sustaining programs) broadcast dur! 


composite week which exceeded one minute in length 
(See definition of spot ammmcuncement) 


8 am to 6 OR segeent, 3S hours for the 6 p= to 11 Dom 
and § am for the third segment). ‘The percentages in the column headed “To! 
of operating hours for the seven days- 


The exact mamber of spot sepcuncenents should be stated, inclutting those broadcast within participating programs, but excluding 
call letter ammumcenents (call letters and location) aexi promotional announcements for sustaining programs. 


MOTE: ‘The purvcse of the following tabulation is to enable the Commission to secure quantitative data as to the pronortion of 
time (to be) devoted to the variout classes of programs. The function of each class of program as part of a diversified program 
strucage is discussed in the (ommission's Report of March 7, Ivt6, entitled “Public Service Responsibility of Broadcast Licensees". 


State the percentage of time which was devoted to each of (>) Show in the table below the percentage of time proposed to 
following classes of programs during the composite week. be devoted to each of the fo}lowing classes of programs during 
a proposed typical week of operation, 
PROGRAM LOG ANALYSIS 
(im percentages) 
Sam- 6pm- All Total 
6pm lip.m. other 
bourse 


Network cosmercial (NC) O.. O..... 0) 

Network sustaining (NS) 0 . 0 " fe ee 4 
Hecoried sustaining, (RS) 26.5 252002845. 26 ‘ 
wire cosmercial (WC) 7e5 20,014,9 19 
wire sumtaining (WS) 2.5 6.6 4.2. 4. 
Live cemmercial (10) 11.5. 10,0 re) 7 
Live suntaining, (LS) 6,0 10,.0.1.7 5. 


Total comercial 
(#3¢ S* 7 —_ =e (143¢5°7) 


Tota) sumtaining Total sustaining, 
ter4rerd) — : (erarere) 


Camplet> Tutal - — Complete Total 


Proposed broadcast hours 


(per werk 70 35. 28. 133 


No. of spot announce- 


ments (SA) (per week) 840 420 250.1510 


ho. Of non-commercial 


es oe 1D AOD. oP 356 


(per week) 


Broadcast Application ST. Section IV, Page 4 


PROGRAM CLASSIFICATION = j 


One A commercial program (C) is any program the time for which is paid for by a spossor or aay Bas. - S| 
is interrupted by a spot announcement (as defined below), at intervals of less than 14 1/2 miaetes. A setwork 


program shall be classified as “commercial” if it is commercially spomsored on the setwork, even though the 
particular station is not paid for carrying it--unless 211 commercial assouncemeats have bees deleted from the 
program by the station. Cooperative programs furnished to its affiliates by a aetwork which are available for 
local sponsorship are network sustaining programs (NS) if 20 local sponsorship is isvolved and are network 


commercial programs (NC) where there is local sponsorship even though the commercial aznouncement is made by 
the station's local announcer. : 


(It will be noted that any 1g# minute segment of a program which is interrupted by a commercial ansouace- 
ment is classified as a commercial program, even though the purchaser of the interrupting agsouacemest has act 
also purchased the time preceding and following. The result is to classify so called “participating” programs 
as commercial. Without such a role, a 15-minute program may contain s or even more migutes of advertising aad 
still be classified as "sustaining". Under the proposed definition, a program may be Classified as “sustaining” 
although preceded and followed by spot announcements, but if a spot amnouncemest isterrapts a program, the 

lga minute segment so interrupted must be classified as "conmercial.”) i 


A sustaining program (S) is any program which is neither paid for by a spossor sor iaterrupted by a spot 
announcement (as defined below.) : 


A network program (N) is any program furnished to the station by a setwork or another statioa. Delayed 
broadcasts of transcribed programs or films, originated by networks are classified as “network” sot “recorded.” 
Cooperative programs furnished to its affiliates by a network which are available for local spossorship are 
network sustaining programs (NS) if no local sponsorship is iavolved and are network commercial programs (NC) 
where there is local sponsorship even though the commercial announcemeat is made by the station's local 
announcer. Programs are classified as network whether furnished by a nationwide, regional, or special setwork 
or by another station. ; 


A recorded program (R) is any program which uses phonograph records, electrical tramscriptiogs, films, 
or other means of mechanical reproduction in whole or in part--except where the recording is wholly iacideatal 
to the program and is limited to background sounds, sound effects, identifying themes, musical “bridges”, etc. 
A program part transcribed or recorded and part live is classified as “recorded® unless the recordings are 
wholly incidental, as above. A transcribed delayed broadcast of a network program, however, is sot classified 
as"recorded" but as "network." A recorded or filmed program which is » local live program produced by the 
station and recorded for later broadcasting by the station shall be cousidered a local live progras. 


A wire program (W) is any program the text of which is distributed to a number of statiogs by telegraph, 
teletype, or similar means, and read in whole or in part by a local annovacer. Programs distribeted by the 
wire news services are "wire" programs. A news program which is part wire and ia part of soa-syadicated 
origin is classified as “wire” if more than half of the program is ustally devoted to the readiag verbdatia, or 
virtually verbatim, of the syndicated wire text, and otherwise is classified as *live.* 


\ local live program (L) is any local program which uses live taleat exclusively, whether originating 
in the station's studios or by remote control. Programs furnished to a station by a network or asother sta- 
tion, however, are not classified as “live” but as “network”. A program which uses recordings ia whole or 
in part, except in a wholly incidental manner, should not be classified as “live” bet as “recorded.” bire 
programs, as defined above, should likewise not be classified as “live”. A recorded program which is a local 
live program produced by the station and recorded for later broadcasting by the station shall be cossidered 
a local live program, : 

A non-commercial spot announcement (NCSA) is an announcement which is not paid tor by a spogsor aad 
which Ts devoted to a hon-profit cause--e.g., war donds, Red Cross, pudlic health, civic anaogacemests, 
etc. Promotional announcements should be classified as “non-commercial spot announcements” if the program 
promoted is a sustaining program; other promotional announcements should be classified as “spot aanouace- 
ments". Participating announcements should not be classified as "pon-commercial spot ianaocuacements” but as 
“spot announcements." bar bond, Red Cross, civic and similar announcements for which ithe statiog receives 
remuneration should got be classified as “non-commercial spot annouscements” det as “spot annovscements.* 


A spot announcement (SA) is any announcement which is neither a soa-commercial spot assouacemeat (as 
above devinedl bora station identification ansouncement (call letters aad location). As assoeacemest 
should be classified as a “spot announcement,” whether or not the station receives remuseratioa, unless it 
is devoted to a nonprofit cause. Sponsored time sigaals, spousored weather announcemests, etc. are spot aa- 
nouncements. Unsponsored time signals, weather announcements, etc., are program matter aad sot classified 
aS announcements. Station identification announcements should aot be classified as eitber soe-commercial 
spot announcements or spot anoouncements, if limited to call letters, location and ideatificatios of the 
licensee and network. Commercial continuity on spomsored programs is not: classified as spot aasceuscenests. 


BEST COPY AVAILABLE 
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[Exhibit No. 1] 
[Received April 5, 1963] 


PROPOSED: WJAZ AM UNLIMITED TIME PROGRAM LOG 
MONDAY 
SIGN ON & COUNTRY COFFEE TIME ENTERTAINMENT 


COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMAN QUARTET 
COUNTRY COFFEE TIME 
LOCAL, STATE, NAT. NEWS 
COUNTRY COFFEE TIME 
MARKET REPORTS 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS ; 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 
RELIGIOUS 
ENTERTAINMENT 
NEWS 

RELIGIOUS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
AGRICULTURAL 
NEWS 

NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


10:00 AM 
10:30 
10:45 
10:55 
11:00 
11:15 
11:30 
12:00 Noon 
12:15 
12:25 
12:30 
12:45 
1:00 
1:30 
1:55 
2:00 
2:30 
2:55 
3:00 
3:30 
3:55 
4:00 
4:30 
4:55 
5:00 
5:30 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 


[83] 
MONDAY (CONT'D) 


FABULOUS FORTY 

MILK & MONEY SHOW 
PARTY LINE TIME 
NEWS & WEATHER 
MORNING DEVOTIONS 
GOSPEL HOUR 

GOSPEL HOUR 

LOCAL, STATE & NAT. NEWS 
FARM FACTS 

SOUTH W. GA. WEATHER 
SWAP SHOP 

GIBBS LIGGIN SHOW 
NOONDAY JAMBOREE 
MONDAY JAMBOREE 
NEWS & WEATHER 

OFF THE RECORD 

OFF THE RECORD 


LOCAL & STATE NEWS & WEATHER 


BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 

BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 

BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 


ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
DISCUSSION 
ENTERTAINMENT 
NEWS 
RELIGION 
RELIGION 
RELIGION 

NEWS 
AGRICULTURAL 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS : 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 


JA 6 


LOCAL, STATE, NAT. NEWS 
COUNTRY MUSIC HITS 


[84] 
MONDAY (CONT'D) 


COUNTRY MUSIC HITS 
NEWS & WEATHER 
COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 

THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 

NEWS & DEPT OF COMMERCE 
MOONLIGHT SERANADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERANADE 
NEWS (FEATURE) 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 

SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


NEWS 
ENTERTAINMENT 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION 
DISCUSSION 

NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 


[85] 


PROPOSED: WJAX AM PROGRAM LOG 


UNLIMITED TIME 
TUESDAY | 


SIGN ON 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMEN QUARTET 
COUNTRY COFFEE TIME 
LOCAL, STATE, NAT NEWS 
COUNTRY COFFEE TIME 
MARKET REPORTS 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS | 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 


RELIGIOUS 


ENTERTAINMENT 
NEWS 

RELIGIOUS | 
ENTERTAINMENT 
NEWS . 
ENTERTAINMENT 
AGRICULTURAL 
NEWS 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 


[86] 


TUESDAY (CONT'D) 


FABULOUS FORTY 
MILK & MONEY SHOW 
PARTY LINE TIME 
NEWS & WEATHER 
MORNING DEVOTIONS 
GOSPEL HOUR 
GOSPEL HOUR 

NAT., STATE & LOCAL NEWS 
FARM FACTS 

SOUTH GA. WEATHER 
SWAP SHOP 

GIBBS LIGGIN SHOW 
NOONDAY JAMBOREE 
NOONDAY JAMBOREE 
NEWS & WEATHER 
OFF THE RECORD 
OFF THE RECORD 
LOCAL, STATE NEWS & WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 
BIG JAZ BANDSTAND 


ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
DISCUSSION 
ENTERTAINMENT 
NEWS 

RELIGION 
RELIGION 
RELIGION 

NEWS 
AGRICULTURAL 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 


BIG JAZ BANDSTAND 
LOCAL, STATE, NAT. NEWS 
COUNTRY MUSIC HITS 


[87] 


TUESDAY (CONT'D) 


COUNTRY MUSIC HITS 
NEWS & WEATHER 
COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 
THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 
NEWS & DEPT COMMERCE 
MOONLIGHT SERANADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERANADE 
FEATURE NEWS 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 

SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS : 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS : 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION | 
DISCUSSION | 
NEWS 
ENTERTAINMENT 
NEWS : 
ENTERTAINMENT 
NEWS 


[88] 


PROPOSED: WJAX AM PROGRAM LOG 
UNLIMITED TIME 


WEDNESDAY 


SIGN ON 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMEN QUARTET 
COUNTRY COFFEE TIME 


LOCAL, STATE, NAT. NEWS 


COUNTRY COFFEE TIME 
MARKET REPORTS 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 
RELIGIOUS 
ENTERTAINMENT 
NEWS 

RELIGIOUS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
AGRICULTURAL 
NEWS 

NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


10:00 AM 
10:30 
10:45 
10:55 
11:00 
11:15 
11:30 
12:00 Noon 
12:15 
12:25 
12:30 
12:45 
1:00 
1:30 
1:55 
2:00 
2:30 
2:55 
3:00 
3:30 
3:55 
4:00 
4:30 
4:55 
5:00 
5:30 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 


[89] 
WEDNESDAY (CONT'D) 


FABULOUS FORTY 
MILK & MONEY SHOW 
PARTY LINE TIME 
NEWS & WEATHER 
MORNING DEVOTIONS 
GOSPEL HOUR 
GOSPEL HOUR 

NAT., STATE & LOCAL NEWS 
FARM FACTS 

SOUTH GA. WEATHER 
SWAP SHOP 

GIBBS LIGGIN SHOW 
NOONDAY JAMBOREE 
NOONDAY JAMBOREE 
NEWS & WEATHER 
OFF THE RECORD 
OFF THE RECORD 
LOCAL, STATE NEWS, WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 


ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
DISCUSSION 
ENTERTAINMENT 
NEWS 

RELIGIOUS 
RELIGIOUS. 
RELIGIOUS) 

NEWS 
AGRICULTURAL 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS | 
ENTERTAINMENT 
ENTERTAINMENT 


JA 12 


LOCAL, STATE, NAT. NEWS 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 
NEWS & WEATHER 


[90] 
WEDNESDAY (CONT'D) 


COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 

THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 

NEWS & DEPT OF COMMERCE 
MOONLIGHT SERENADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERENADE 
FEATURE NEWS 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 

SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION 
DISCUSSION 

NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 


[91] 


PROPOSED: WJAZ AM PROGRAM LOG 


UNLIMITED TIME 


THURSDAY 


SIGN ON 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMEN QUARTET 
COUNTRY COFFEE TIME 
LOCAL, STATE, NAT. NEWS 
COUNTRY COFFEE TIME 
MARKET REPORT 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 
RELIGIOUS — 


ENTERTAINMENT 
NEWS 
RELIGIOUS» 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 


AGRICULTURAL 
NEWS 
NEWS 

TALK 
ENTERTAINME 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


10:00 AM 
10:30 
10:45 
10:55 
11:00 
1L15 
11:30 
12:00 Noon 
12:15 
12:25 
12:30 
12:45 
1:00 
1:30 
1:55 
2:00 
2:30 
2:55 
3:00 
3:30 
3:55 
4:00 
4:30 
5:00 
5:30 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 


[92] 
THURSDAY (CONT'D) 


FABULOUS FORTY 

MILK & MONEY SHOW 
PARTY LINE TIME 
NEWS & WEATHER 
MORNING DEVOTIONS 
GOSPEL HOUR 

GOSPEL HOUR 

LOCAL, STATE, NAT. NEWS 
FARM FACTS 

SOUTH W. GA. WEATHER 
SWAP SHOP 

GIBBS LIGGIN SHOW 
NOONDAY JAMBOREE 
NOONDAY JAMBOREE 
NEWS & WEATHER 

OFF THE RECORD 

OFF THE RECORD 
LOCAL, STATE NEWS & WEATHER 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 

BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 


ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
DISCUSSION 
ENTERTAINMENT 
NEWS 

RELIGION 
RELIGION 
RELIGION 

NEWS 
AGRICULTURAL 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
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LOCAL, STATE, NAT. NEWS 
COUNTRY MUSIC HITS 
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THURSDAY (CONT'D) 


COUNTRY MUSIC HITS 
NEWS & WEATHER 
COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 

THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 

NEWS & DEPT OF COMMERCE 
MOONLIGHT SERANADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERANADE 
NEWS (FEATURE) 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 

SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


NEWS 
ENTERTAINMENT 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION 
DISCUSSION 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
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PROPOSED: WJAZ AM PROGRAM LOG 


UNLIMITED TIME 


FRIDAY 


SIGN ON 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMAN QUARTET 
COUNTRY COFFEE TIME 
LOCAL, STATE, NAT. NEWS 
COUNTRY COFFEE TIME 
MARKET REPORTS 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 
RELIGIOUS 
ENTERTAINMENT 
NEWS 

RELIGIOUS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
AGRICULTURAL 
NEWS 

NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 
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FRIDAY (CONT'D) 


10:00 AM FABULOUS FORTY ENTERTAINMENT 
10:30 MILK & MONEY SHOW DISCUSSION 

10:45 PARTY LINE TIME ENTERTAINMENT 
10:55 NEWS & WEATHER NEWS 
11:00 MORNING DEVOTIONS RELIGION 

11:15 GOSPEL HOUR RELIGION 

11:30 GOSPEL HOUR RELIGION 


12:00 Noon LOCAL, STATE, NAT. NEWS NEWS 
12:15 FARM FACTS AGRICULTURAL 


12:25 SOUTH W. GA. WEATHER 
12:30 SWAP SHOP 
12:45 GIBBS LIGGIN SHOW 
1:00 NOONDAY JAMBOREE 
1:30 NOONDAY JAMBOREE 
1:55 NEWS & WEATHER 
2:00 OFF THE RECORD 
2:30 OFF THE RECORD 
2:55 LOCAL, STATE NEWS & WEATHER 
3:00 BIG JAZ BANDSTAND 
3:30 BIG JAZ BANDSTAND 
3:55 NEWS & WEATHER 
4:00 BIG JAZ BANDSTAND 
4:30 BIG JAZ BANDSTAND 
5:00 BIG JAZ BANDSTAND 
5:30 BIG JAZ BANDSTAND 
6:00 LOCAL, STATE, NAT. NEWS 
6:15 COUNTRY MUSIC HITS 
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FRIDAY (CONT'D) 


COUNTRY MUSIC TIME 
NEWS & WEATHER 
COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 
THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 
NEWS & DEPT COMMERCE 
MOONLIGHT SERANADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERANADE 
FEATURE NEWS 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 
SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION 
DISCUSSION 

NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
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PROPOSED: WJAX AM PROGRAM LOG 
UNLIMITED TIME 


SATURDAY 


SIGN ON 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
NEWS & WEATHER 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
FARM & MARKET REVIEW 
MEDITATION 

COUNTRY COFFEE TIME 
NEWS & WEATHER 
STATESMAN QUARTET 
COUNTRY COFFEE TIME 
LOCAL, STATE, NAT. NEWS 
COUNTRY COFFEE TIME 
MARKET REPORTS 
GEORGIA & LOCAL NEWS 
WEATHER SUMMARY 
STORK CLUB 

COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
COUNTRY COFFEE TIME 
DR. CLAUDE PERCELL 
FABULOUS FORTY 
FABULOUS FORTY 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
AGRICULTURAL 
RELIGIOUS 
ENTERTAINMENT 
NEWS | 
RELIGIOUS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
AGRICULTURAL 
NEWS 

NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
ENTERTAINMENT 


FABULOUS FORTY 
FABULOUS FORTY 
WEATHER SUMMARY 
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SATURDAY (CONT'D) 


FABULOUS FORTY 
MILK & MONEY SHOW 
PARTY LINE TIME 
NEWS & WEATHER 
MORNING DEVOTIONS 
GOSPEL HOUR 

GOSPEL HOUR 

LOCAL, STATE & NAT. NEWS 
FARM FACTS 

SOUTH W. GA WEATHER 
SWAP SHOP 

GIBBS LIGGIN SHOW 
NOONDAY JAMBOREE 
NOONDAY JAMBOREE 
NEWS & WEATHER 

OFF THE RECORD 

OFF THE RECORD 


LOCAL, STATE NEWS & WEATHER 


BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 

BIG JAZ BANDSTAND 
BIG JAZ BANDSTAND 
NEWS & WEATHER 

BIG JAZ BANDSTAND 


ENTERTAINMENT 
ENTERTAINMENT 
NEWS 


ENTERTAINMENT 
DISCUSSION 
ENTERTAINMENT 
NEWS 

RELIGION 
RELIGION 
RELIGION 

NEWS 
AGRICULTURAL 
NEWS 

TALK 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 


BIG JAZ BANDSTAND 
LOCAL, STATE, NAT. NEWS 
COUNTRY MUSIC HITS 
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SATURDAY (CONT'D) 


COUNTRY MUSIC HITS 

NEWS & WEATHER 
COUNTRY MUSIC HITS 
RADAR WEATHER SUMMARY 
COUNTRY MUSIC HITS 
COUNTRY MUSIC HITS 

THIS DATE IN HISTORY 
MUSICAL MEMORIES 
REPORT ON SPORTS 
MUSICAL MEMORIES 

NEWS & DEPT OF COMMERCE 
MOONLIGHT SERANADE 
RADAR WEATHER ROUNDUP 
MOONLIGHT SERANADE 
FEATURE NEWS 

OPEN LINE 

OPEN LINE 

NEWS & WEATHER 

NIGHT OWL SHOW 

SPORTS AT A GLANCE 
NIGHT OWL SHOW 

NEWS & WEATHER 

SIGN OFF 


ENTERTAINMENT 
NEWS 
ENTERTAINMENT 


ENTERTAINMENT 
NEWS : 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT. 
EDUCATIONAL 
ENTERTAINMENT 
NEWS | 
ENTERTAINMENT 
NEWS ! 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 
DISCUSSION: 
DISCUSSION 
NEWS 
ENTERTAINMENT 
NEWS ; 
ENTERTAINMENT 
NEWS 
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PROPOSED: WJAZ AM UNLIMITED TIME PROGRAM LOG 


SUNDAY 


SIGN ON 

SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
NEWS 

SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
SUNDAY COUNTRY STYLE 
NEWS 

SUNDAY MOODS 

SUNDAY SPIRITUALS 
REV. J. HOWARD DELL 
REV. REYNOLDS 
ABUNDANT LIFE 

RADIO BIBLE CLASS 
ALBANY MINISTERIAL ASSOC. 
MARY FLOYD 

REV. E. JAMES GRANT 
SUNDAY SCHOOL 

BIBLE CHURCH OF GOD 
CHURCH SERVICE 

NOON NEWS 

HYMNS OF FAITH 
CITIZENS COUNCIL 
NOONDAY JAMBOREE 


ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 
RELIGHOUS 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 
RELIGIOUS 

NEWS 

RELIGION 
DISCUSSION 
ENTERTAINMENT 
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SUNDAY (CONT'D) 


HERALD OF DELIVERANCE 
ANCHORAGE 

ORAL ROBERTS 

SINGING CONVENTION 

NEWS & WEATHER 

SINGING CONVENTION 

NEWS & WEATHER 

SINGING CONVENTION 
SINGING CONVENTION 
SUNDAY HEADLINES 
FABULOUS FORTY 
FABULOUS FORTY 

LOCAL, STATE & NAT. NEWS 
COUNTRY MUSIC HIT PARAGE 
COUNTRY MUSIC HIT PARAGE 
SUNDAY HEADLINES & WEATHER 
COUNTRY MUSIC HIT PARADE 
COUNTRY MUSIC HIT PARADE 
THIS DATE IN HISTORY 
MUSICAL MEMORIES 

REPORT ON SPORTS 
MUSICAL MEMORIES 

NEWS & DEPT COMMERCE 
MOONLIGHT SERANADE 
WEATHER RADAR REPORT 
MOONLIGHT SERANADE 
FEATURE NEWS 


RELIGIOUS 
RELIGIOUS. 
RELIGIOUS 
RELIGIOUS. 
NEWS 
RELIGIOUS. 
RELIGIOUS 
RELIGIOUS 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
ENTERTAINMENT 
EDUCATIONAL 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
NEWS 
ENTERTAINMENT 
EDUCATIONAL 

: 
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SUNDAY (CONT'D) 


OPEN LINE DISCUSSION 

OPEN LINE DISCUSSION 
NEWS & WEATHER NEWS 

NIGHT OWL SHOW ENTERTAINMENT 
SPORTS AT A GLANCE NEWS 

NIGHT OWL SHOW ENTERTAINMENT 
NEWS & WEATHER NEWS 

SIGN OFF 


[ Exhibit No. 2] 
[Received April 5, 1963] 


RADIO STATION W JAZ 


WJAZ will be primarily a public service institution, with the 
broadcast channel being the property of the community and the Manage- 
ment custodian of the facilities on behalf of the people and in it's over- 
all operations the station will reflect to the best advantage every facet 
of the community at large. All request for station time will be care- 
fully considered. Time will be made available for the discussion of all 
public issues, however, the station will reserve the right to limit time 
and require scripts to be submitted by both sides of a public issue. The 
duly appointed committees of the pro and con of a discussion will ap- 
point speakers. Political discussions will be allowable, and time will 
be made available to all candidated. 
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[Exhibit No. 3] 
[Received April 5, 1963] 


WJAZ will use its facilities to do as much live programming as 
possible. It is near impossible for seven days logs to show what will 
take place in a three period of time. 

WJAZ plans to broadcast such live programs as, high school foot- 
ball & basketball games, Little League baseball & football games, if 
possible city and county commission meetings. WJAZ will work close- 
ly with the many different civic organizations of Albany in their en- 
deavor to make this community a better place in which to live. WJAZ 
plans to broadcast direct from civic clubs, such as, Kawanis, Lions, 
Rotarian, Exchange and others when they have speakers and programs 
whose subjects will be of interest to the general public. 

WJAZ carries such programs as "Forestry Time" with the local 
forest range suppling information concerning local and regional forest 
problems. WJAZ has two farm programs each day to keep the local and 
regional farmers up to date on the farming industry. "Georgia Out- 
doors", produced by the Georgia game and fish commission, whose 
purpose it is to keep the sportsman up to date on Fishing and Hunting 
laws, game conservation and hunting and fishing conditions in our com- 
munity and state. Also, "Whats Your Problem", a program produced by 
the Georgia State Veterans service dealing with pertinent information 
for veterans and dependants of veterans and other public service and 
programs that are of community interest. 

WJAZ has seven radio equipted mobile units to cover news or com- 
munity happenings in this area and report them live. 

More specifically, WJAZ works close with the City and County of- 
ficials, Chamber of Commerce, Civic clubs, The Ministeral Associa- 
tion, Farm Organizations, Sports clubs, Turner Air Force Base, Marine 
Corp Supply Center and other organizations in the community and when 
they have news, programs and activities of interest to the community 
they are broadcast. 
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[Mailed May 22, 1963] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 


JAMES S. RIVERS, INC. (WJAZ) 

Albany, Georgia Docket No. 15080 

File No. BP-15114 

Has: 960kc, 5kw, DA, Day 

Requests: 960kc, Ikw, 5kw-LS, DA-2, U. 
Class II-B 


we ee oe oe oe we sl” 


For Construction Permit 


ORDER 


At 2 session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the 15th day of May, 1963; 

The Commission having under consideration the above-captioned 
and described application; 

IT APPEARING, That, except as indicated by the issues speci- 
fied below, the applicant is legally, technically, financially, and other- 
wise qualified to construct and operate as proposed; and 

IT FURTHER APPEARING, That, the normally protected night- 
time interference-free service area of the proposed Class II-B 
operation is 4 mv/m; and 

IT FURTHER APPEARING, That according to the applicant's 
data, tne nighttime interference-free service area would be limited 
to the 23.85 mv/m contour, thereby resulting in a loss of 23.6% of the 
population within the 4 mv/m contour in contravention of Section 
3.28(d)(3) of the Commission's Rules; a waiver of which Rule has been 
requested; and 
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IT FURTHER APPEARING, That the applicant has submitted no 
data in support of the request for waiver, and that, therefore, it must 
be determined in the hearing ordered below whether circumstances 
warrant a waiver; and 

IT FURTHER APPEARING, That, in view of the ‘ae the 
Commission is unable to make the statutory finding that a grant of the 
subject application would serve the public interest, convenience, and 
necessity, and is of the opinion that the application must as designated 
for hearing on the issues set forth below: 

IT IS ORDERED, That, pursuant to Section 309(e) of the Com- 
munications Act of 1934, as amended, the application IS DESIGNATED 
FOR HEARING, at a time and place to be specified in a subsequent 
Order, upon the following issues: : 

1. To determine the areas and populations which may be ex- 
pected to gain or lose primary service from the proposed operation 
of Station WJAZ and the availability of other primary service to such 
areas and populations. 


[106] 
2. To determine whether interference received from all sources 
would affect more than ten percent of the population within the nor- 


mally protected nighttime primary service area of the proposed 
operation of Station WJAZ, in contravention of Section 3.28(d)(3) of 
the Commission's Rules, and, if so, whether Ciecumetaincer exist 
which would warrant a waiver of said Section. 

3. To determine, in the light of the evidence adduced pursuant 
to the foregoing issues, whether a grant of the application would serve 
the public interest, convenience and necessity. 

IT IS FURTHER ORDERED, That, in the event of a grant of the 
application of James S. Rivers, Inc., the construction permit shall 
contain the following conditions: 

Before program tests are authorized, permittee shall submit 
antenna current distribution measurements to establish that the 
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antenna towers have been top-loaded to produce the electrical char- 
acteristics of 90 degree towers, aS proposed. 

Subsequent to the installation of the new tower and adjustments of 
the nighttime array, permittee shall submit field intensity measure- 
ments to prove that the daytime radiation pattern remains adjusted 
essentially as authorized; and remeasure the common point imped- 
ance of the daytime array and, if it is found to be different from value 
specified in the license, file with the Commission an application for 
modification of license. 

IT IS FURTHER ORDERED, That, to avail itself of the opportunity 
to be heard, the applicant, pursuant to Section 1.140 of the Commis- 
sion Rules, in person or by attorney, shall, within 20 days of the maik 
ing of this Order, file with the Commission in triplicate, a written 
appearance stating an intention to appear on the date fixed for the 
hearing and present evidence on the issues specified in this Order. 

IT IS FURTHER ORDERED, That the applicant herein shall, pur- 
suant to Section 311(a)(2) of the Communications Act of 1934, as 
amended, and Section 1.362(b) of the Commission's Rules, give notice 
of the hearing, within the time and in the manner prescribed in such 
Rule, and shall advise the Commission of the publication of such 
notice as required by Section 1.362(h) of the Rules. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: May 21, 1963 
[110] 


NOTICE TO TAKE DEPOSITION 


James S. Rivers, Inc., applicant in the above-entitled proceeding, 
by and through its attorney, hereby gives notice of its intention to take 
depositions in the above-entitled proceeding. 
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1. The depositions will be taken before Mrs. Wren Smith at the 
Offices of Judge A. N. Durden in Albany, Georgia, starting on Tues- 
day, July 9, 1963. 

2. The following persons, all resiaents of the City of Albany, 
Georgia, will be examined: : 

ASA D. KELLEY, Mayor, City of Albany, Georgia 

STEVE ROOS, City Manager 

REV. BILL LACY, Chairman, Broadcasting Committee: of The 
Albany Ministerial Association (White) 

DR. LEONARD A. STEPHENS, Pastor of Central Baptist Church 
(White) 

REV. BEN GAY, President of The Interdenominational Minister- 


ial Alliance (Negro) 

REV. E. JAMES GRANT, Pastor of Mt. Zion Baptist Cinrch 
(Negro) 

SGT. J. E. JOHNSON, Safety Education Division, Georgia State 


Patrol 

E. E. MOODY, Chief, Albany Fire Department 

JUDGE A. N. DURDEN, Judge of Albany City Court 

WALTER BROWN, Vice President and Manager of Chamber of 
Commerce 

PAT MURPHY, President of Jr. Chamber of Commerce 

[111] 

GORDON HANSON, Head of Dougherty County United Fund 

WILLIAM P. ZACHARIAS, Head of the Easter Rehabilitation 
Center 

PETE WHITING, Head of the Dougherty Civil Defense. 

LT. COL. JACK LAURIE, Head of Information Office, Turner Air 

Force Base 

J. J. CORDELL, Superintendent of Dougherty County Schools 

O. H. BROWN, Head, Public Relations Department, Albany State 
College (Negro) 
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CHIEF WARRANT OFFICER M. L. TARPLEY, Head, Albany 
Navy Recruiting Office 

WOODROW KIRKSEY, Head of Albany Social Security Office 

LONNIE BARRETT, Head of Regional Office of the Veterans 
Administration 

JENNY PULLEN, Home demonstration agent, Dougherty County 

ROSE HOFFMAN, Director of Boys and Girls Club of Albany 

R. O. HAWKINS, Head of Albany Office of Georgia Department of 
Labor-Employment Security Agency 

3. It is the desire of the applicant to establish a need for the 
nighttime service of Station WJAZ by eliciting from the above wit- 
nesses statements of the past, present, and proposed future program- 
ming of the station. Issue No. 2 in the proceeding is to determine 
whether the Commission should waive its regulations with respect to 
the so-called 10% rule, and the evidence which will be adduced in 
these proceedings is directed to that issue. 

4. Since all of the witnesses who will be called reside in or near 
Albany, Georgia, some 800 or more miles from Washington, D.C., it 
would be a great inconvenience and virtually impossible for them to 
appear before the Examiner in Washington, D. C. Likewise, it would 
place an unreasonable burden on the applicant to have to pay the ex- 
penses of these witnesses. None of them have any financial interest 
in Station WJAZ and none of them are officers or directors of the li- 
censee corporation. 


{112] 
5. Each of the witnesses we desire to call is affiliated with a 
civic, fraternal, religious, or other like organization, and every ef- 
fort will be made to make their testimony non-cumulative. 


Respectfully submitted, 
JAMES S. RIVERS, INC. 
/s/ Philip M. Baker, Its Attorney 


JOHN H. MULLANEY AND ASSOCIATES: 


A DIVIGION OF MULTRONICS. INC. 
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RADIO STATION WJAZ 


ALBANY, GEORGIA 


PART A 


FIGURES 1A THROUGH 7A 


PROPOSED CONTOURS, OTHERS SERVICES, 
POPULATIONS AND AREAS, ETC. 
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AFFIDAVIT OF RICHARD B. SMITH 
STATE OF GEORGIA 
COUNTY OF DOUGHERTY 


RICHARD B. SMITH, being first duly sworn, deposes and states 
as follows: 

I am Vice President and General Manager of Radio Station WJAZ, 
Albany, Georgia. The station is licensed to James S. Rivers, Inc., 
and I am a director and stockholder of that corporation. The princi- 
pal owner is James S. Rivers who is also President and a director of 
the corporation. 

I have been associated with Station WJAZ for approximately 10 
years. lama resident of the City of Albany and have been for a 


little over 10 years. I devote my full time and attention to the day-to- 


day activities of Station WJAZ; however, I am in constant communica- 
tion with Mr. James S. Rivers, and all matters of major policy are 
passed on by all of the members of the Board of Directors of James 
S. Rivers, Inc. 

Station WJAZ presently operates with 5,000 watts power daytime 
only, using a directional antenna. If the pending application is granted 
it will, for the first time, permit Station WJAZ to serve the City of 
Albany with a full time local service. 

In this ‘affidavit, I wish to set out some of the features of our pro- 
gramming over the past 10 years, and I will attempt to show the Com- 
mission that our programming and programming policies have been 
in the interest of the listening public of the City of Albany and sur- 
rounding areas. 
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Agriculture 

In the field of agriculture, Station WJAZ has two programs each 
day directed to the farm and rural audience. One program is at 6:30 
a.m. to 6:45 a.m.; the other program is at 12:15 p.m. to 12:25 p.m. 
These programs consist of news and information for the farmers, 
market reports, cattle and hog price reports, livestock reports, and 
other related items to keep the farmers of this area of Southwest 
Georgia informed. Station WJAZ, also, each week, ‘proadcasts 15 
minutes from the local Livestock Sales Barn where the farmers bring 
their cattle and hogs for sale. In the past, WJAZ has worked closely 
with the different farm organizations in this area. I have carried our 
taping equipment and mobile equipment out into the field for farm 
demonstrations and to interview farmers on their farms. If WJAZ is 
permitted to operate at night, we plan to put farm news programs on 
the air along with our regular news features, such as market news, 
news of general interest to the farming areas of Southwest Georgia. 
As far as I know, there are no other stations doing any farm program- 
ming at night. Although we have designated 10:55 p.m. each evening, 
Monday through Saturday, as news and weather, WJAZ intends to use 
a considerable amount of farm news and weather information on this 
program, As WJAZ has a weather teletype machine, we receive 
weather forecasts, spray forecasts, and all farm weather informa- 
tion, and we intend to use this period of time for this type of farm 
programming. 

Through the Dougherty and nearby Lee County Forestry Units, 

WJAZ has, and plans to continue, regular FORESTRY TIME features. 

These reports are of the interview type, with a WJAZ announcer and 
the County Forestry Ranger talking over problems faced by each 
County in maintaining good stands of timber, care of seedlings, pre- 
vention 
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of fires in our forests, etc. This material is supplied to the County 
Forestry Ranger from the State Forestry Commission, and is used 
regularly. WJAZ plans to expand the use of such material, if we are 
given nighttime operation. To our knowledge, there are no such in- 
formation programs of this type being aired by another radio station 
in Albany. 


Religion 

In the field of religion, WJAZ has, for the past ten years, devoted 
a considerable amount of time to religious programs. Each day, Mon- 
day through Friday, WJAZ gives 15 minutes to the Albany Ministerial 
Association and this Association is composed of all denominations. It 
has been the policy of WJAZ, in giving time to the Albany Ministerial 
Association, to allow ministers of each of the recognized faiths, Pro- 
testant, Catholic and Jewish, to broadcast over our facilities. Also, 
each Sunday morning, WJAZ has given 30 minutes to the Interdenomi- 
national Ministerial Alliance for morning devotions. During the week, 
Monday through Saturday, religious musical programs are presented 
from 11:45 a.m. to 12:00 Noon, and on each Sunday from 2:00 p.m. to 
5:00 p.m. Also, each morning WJAZ has 15 minutes of religious mu- 
sic from 7:00 a.m. to 7:15 a.m. 

If WJAZ is allowed to use its facilities for nighttime broadcasting, 
we plan to use a part of that time for the programming of religious 
programs. We intend to give the Albany Ministerial Association a 
program each Sunday night, and also, the Interdenominational Minis- 
terial Alliance. Also, before the sign-off, WJAZ intends to have an 
inspirational thought by a local minister. To the best of my know- 
ledge, Station WALG is the only station that broadcasts at night that 
carries a regularly scheduled religious broadcast and that is once 
each week on Sunday evening. 
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The churches of Albany sponsor an institution called The Anchor- 
age. The purpose of this institution is to give spiritual guidance and 
provide a program of rehabilitation for men and women of all faiths, 
or no faith, who have fallen victim to alcoholic beverages. WJAZ is 
the only radio station of Albany giving time to this institution. WJAZ 
broadcasts a regular 30-minute program from The Anchorage each 
Sunday afternoon from 1:30 p.m. to 2:00 p.m. We feel that a Sunday 
evening program is needed to reach more people with a religious mes- 
sage and words of guidance to those in need of it. This additional 
service will be possible if we have nighttime hours of operation. The 
Anchorage has both day and night services, and WJAZ plans to add 
another program from there. 


Education 


In the field of education, WJAZ has used its facilities to carry 


educational programs from the University of Georgia, Georgia Tech, 
and also local school programs, when asked to do so by the princi- 
pals of the different schools of Dougherty County. WJAZ, in the past 
has given time to Albany State College for musical programs, drama- 
tic programs, and other programs for their Speech Department. They 
have had their students appearing on round table discussions and we 
have also had professors appearing on special programs discussing 
different phases of education. 

If we are allowed to have nighttime operation, WJAZ plans to ex- 
pand its educational services, offering its services to the different 
institutions here in Albany. We plan to offer one 15-minute program 
each week featuring different departments of Albany State College, 
along with programs from the Dougherty County School System, the 
University of Georgia, Georgia Tech, and the Extension Department 
of the University of Georgia located in Albany. 
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WJAZ presently is cooperating with the University of Georgia by 
airing the weekly 15-minute program UNIVERSITY ALMANAC every 
Tuesday at 3:00 p.m. WHAT’S YOUR PROBLEM, in cooperation with 
the Veteran's Administration, is aired every Monday at 3:00 p.m. 
Georgia Governor, Carl Sanders, is heard in a special broadcast 
every Thursday at 3:00 p.m. A talk by Dr. Claude Purcell from the 
University of Georgia is the WJAZ feature every Saturday at3:00p.m. 
STILL MORE MAN-POWER is heard each Wednesday at 3:00 p.m. 
and is offered in cooperation with the National Foundation for the 
Blind. It is the plan of WJAZ to expand its service to these andother 
institutions and organizations if nighttime hours become available. 

At present, because of the time limitation, we have found it necessary 
to use fewer of this type program than we would like. 


News 


In regard to news program, WJAZ has a 5-minute news program 
5 minutes before the hour each day with 15-minute summaries at 
7:30 a.m., 12:00 Noon, and at 6:00 p.m. WJAZ has 7 radio mobile 
units to cover an area within 30 miles of Albany to collect local news 
from the scene where it happens, covering such items as wrecks, 
fires, and all important personalities coming into Albany, such as 
President Eisenhower when he was in office, and such other digni- 
taries that come into our city and community. WJAZ, if given the 
opportunity to use nighttime facilities, will expand our news gather- 
ing facilities. We plan on at least 5 minutes of news each hour of 
each day. We feel that we can give the City of Albany good news 
coverage due to the fact that we have 7 radio equipped mobile units. 
To our knowledge, the other stations here in Albany have only one 
mobile unit. Our news director, Eston Pace, was the only 
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Albany newscaster invited to President Kennedy's Foreign Policy 
Conference in March of this year. 


WJAZ news men have flown with the air force and covered such 


events as SAC's worldwide bombing and navigation competition, the 
Tactical Air Command's gunnery competition, in Turner Air Force 
Base's transition from Jet Fighters to B-52 Jet bombers. WJAZ' s 
news men flew on training flights on the B-52 bombers, interviewed 
pilots, ground crew members, and information officers. We also 
made in-flight programs of refueling in air. These programs were 
designed to acquaint the people of Albany with our air base’ s new role 
in the defense of our country. WJAZ uses its mobile units to regu- 
larly broadcast special news events from both Albany military instal- 
lations, Turner Air Force Base and Albany Marine Corps Supply 
Center. WJAZ's mobile units are in use each day to keep the com- 
munity informed of local news happenings. 


Discussion 


In our proposed schedule for nighttime operation, we have pro- 
vided for a 55-minute discussion-type program which we call "Open 
Line." This program will be broadcast from 10:00 p.m. to 10:55 p.m. 
seven days a week. The program "Open Line” will enable the citizens 
of Albany to call WJAZ, and through our beep-a-phone, discuss dif- 
ferent topics of interest at that particular time and will afford the 
citizens of Albany the opportunity to call in and give their views on 
different subjects or different topics of general interest to the com- 

munity. We will, from time to time, broadcast over our facilities 
other types of discussion programs, such as the League of Women 
Voters’ discussions on items of civic interest, such as the bond is- 
sues, election to different offices, and matters pertaining to city gov- 
ernment. To the best of my 
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knowledge, no other station licensed to operate in Albany broadcasts 
a program similar to the "Open Line.” 


Talks 


WJAZ at the present time has talk programs consisting of a 
radio program each day from 2:00 p.m. to 2:15 p.m. On this parti- 
cular program, participants consist of the Home Demonstration Agent, 
County Agent, Head of the Boys and Girls Club, the Mayor of the City 
of Albany, the City Manager of Albany. We hope to have such talk pro- 
grams at night. We plan, also, to have personnel representing the 
Albany State College on the air at night in a talk program concerning 
the activities of Albany State College. 


WJAZ, in a continuing endeavor to serve all segments of our 
listening audience, has established two FISHING REPORTS each day, 
Monday through Saturday. One is at 7:50 a.m. and the other at 12:30 
p-m. Response to these five to ten minute features has been so great 
the WJAZ has definite plans to air a fifteen minute FISHING REPORT 
each evening. On these reports, WJAZ calls fishing locations at Lake 
Seminole, Lake Blackshear, and Ft. Gaines, the three largest impound 
ments and most popular of the bodies of water in our listening area. 
In the hunting season, THE FISHING REPORT becomes the FISHING 
AND HUNTING GUIDE OF THE AIR. The same procedure is fol- 
lowed for hunting as for the fishing reports. Specified persons give 
reports from the aforementioned locations by beep-a-phone. We feel 
that the nighttime service will be as well received, and as needed, as 
they now provided during the day time hours of operation. 


Entertainment 


In the field of entertainment, WJAZ has striven over the past 10 
years to diversify its entertainment to include music with an appeal 
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to all segments of the population within the area it serves. Such 


music programs include country music, which is very popular in 
South Georgia, and gospel music and pop music in the afternoon. 
Generally speaking, we plan to carry into our nighttime service the 
policy which we have followed in the daytime. However, we intend to 
utilize our mobile units to cover live entertainers and entertainment 
that will be in our city from time to time. 


Sports 

At the present time, because of the limited number of hours of 
operation, our sports programs are devoted to the broadcasting of 
sporting events, baseball scores, football scores, and scores of other 
contests according to the season of the year. If WJAZ is permitted 
to operate at night. we intend to cover, live, important athletic events 
in the City of Albany such as basketball games, football games, base- 
ball games, and midget football and Little League baseball. Since we 
are not affiliated with a network, we will have an opportnnity to carry 
such sporting events that will have a wide local interest. 

Dated this 19th day of July, 1963. 
‘s/ Richard B. Smith | 
[Notarial date, July 19, 1963] 
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THEREUPON: 
REVEREND E. JAMES GRANT 


was Called and, upon first being duly sworn, was examined and testi- 
fied as follows on: 


DIRECT EXAMINATION 
By Mr. Philip M. Baker: 
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Qi. Reverend, would you please state your full name and ad- 
dress? A. Reverend Edward James Grant and I live at 618 Whitney 
Avenue. 

Q2. And you are a minister? A. Iam. 

Q3. With what church are you affiliated? A. Mount Zion Baptist 
Church. 

Q4. Here in Albany? A. Here in Albany. 

Q5. How long have you lived in Albany or in the surrounding 
area? A. I have lived in Albany for eighteen years. 

Q6. Are you affiliated with the Baptist Ministerial Conference ? 
A. Iam. Iam President of the Baptist Ministerial Conference. 

Q7. How many churches belong to the Ministerial Conference ? 
A. It is a little difficult to say how many churches for the reason that 
the ministers are only represented in the Conference and some of 
them pastor one church and some of them pastor as many as four. 
The churches are not represented in the Conference -- just the min- 
isters -- personal representation. 

Q8. Are you affiliated with any other civic organizations? A. 
No, I am not affiliated with any civic organizations. 
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Q9. How about the Albany Movement -- have you done any work 
for that? A. I have worked with the Albany Movement. 

Qi0. Just for the record, would you please state what the Albany 
Movement is? A. State what it is? 

Qil. Yes? A. Well, the Albany Movement is really a group of 
citizens representing all of the citizens in the struggle for freedom. 

Q12. Now, Reverend Grant, do you know Mr. Bruce Smith? A. 
I do. 

Q13. In what capacity have you known him? A. I have known him 
as an official of Station WJAZ. 

Q14. And how long has that been? A. Since the station has been 
in operation. 
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Q15. Over ten years? A. Over ten years, that's right. . 

Q16. Have you used the facilities of Station WJAZ? A. Ihave. 

Q17. In what capacity have you used the facilities? A. I have 
used the facilities for religious programs and for commercial ad- 
vertising. 

Q18. In connection with the religious programs, how often have 
you appeared on WJAZ? A. Well, the first regligious program that 
I had was a fifteen minutes morning worship program and I think that 
was 
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back in Fifty-Four that it had it’s beginning. 

Q19. And has the station afforded it's facilities to you for that 
program since Nineteen Fifty-Four? A. It has. 

Q20. Is that ona Sunday? A. That's on a Sunday morning. 

Q21. What does the religious program consist of? A. It con- 
sists of the religious theme as the opening number and a brief prayer 
and a thought for the day which is a sermonette. : 

Q22. And you deliver the sermon or sermonette? A. That’ s 
right. 

Q23. Reverend Grant, do you use the facilities of WJAZ in con- 
nection with any other regligious program? A. Yes, periodically, 

I do. 

Q24. What is the name of that program? A. That program is 
the Interdenominational Ministerial religious program. 

Q25. And how often do you use the facilities in connection with 
that program? A. Well, 1 use them approximately once a quarter. 

Q26. And on those occasions, what is the nature of the program ? 


A. It's a thirty minutes religious program, carrying alfo3 announce - 
ments from the various churches. 

Q27. Reverend Grant, just for the record, the Interdenomina- 
tion Ministerial Alliance is composed strictly of Negro churches 
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and ministers? A. Negro ministers, yes, sir, of all denominations. 

Q28. Reverend Grant, have any representatives of the other 
radio stations here in Albany ever approached you and asked you to 
appear on their facilities to present a religious program of any kind? 
A. No. 

Q29. Have you ever approached representatives of other radio 
stations for those purposes? A. I have not. 

Q30. Would you mind stating why you haven't sought time on 
other stations other than WJAZ? A. We have not sought time on 
other stations because we were very well satisfied with the service 
of WJAZ and we didn't think it necessary. 

Q31. Reverend, are you aware of the application that WJAZ has 
before the Federal Communications Commission to increase its 
hours of operation so that it can operate at night as well as in the 
daytime? A. Ihave been told about it. 


Q32. In the event that the Commission should grant that appli- 
cation and allow WJAZ to go full time, would you cooperate with the 
station in the matter of presenting religious programs? A, I would. 
If this time is allowed, I would like to discuss with Mr. Smith the 
possibility of increasing our time to thirty minutes instead of fifteen 
if we can get together on 


[274] 


the financial side of it. I would like for my church program to be 
thirty minutes longer instead of fifteen. 

Q33. Have any of the officials or representatives of WJAZ dis- 
cussed this possibility with you? A. They have. 

Q34. Have they offered to cooperate with you toward the end of 
letting you use their facilities at night similar to the way you use them 
in the daytime? A. The implication was there. 

Q35. Reverend Grant, do you know many Negroes in the Albany, 
Georgia area who listen to WJAZ? A. Quite a number. 
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Q36. Are you also familiar with persons of other races who 
listen to their programs? A. Yes, Iam. 

Q37. And have you listened fairly regularly to the programs of 
WJAZ? A. Il listen every day at some time -- at some convenient 
time. 

Q38. Would you please, sir, give me your opinion as to the gen- 
eral reputation of WJAZ in the community? A. Well, listening to the 
comments coming from my friends in this area, those who listen to 
WJAZ, they always have very commendable expressions in regard to 
WJAZ programs. It seems to diversify its programs to the extent 
that it covers, more or less, a cross section of interests and most 
people tell me that they enjoy listening to it. 
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Q39. What is your opinion of the programming of WALG? A. 
Are you seeking a comparison -- as compared with WJAZ? 

Q40. Yes? A. Well, frankly, I think that WJAZ has a superior 
type of program -- a higher class program than the other. 

Q41. Reverend, in the event the Commission grants the applica- 
tion of WJAZ to go full time, have there been any discussions between 
you and Bruce Smith regarding your particular program? A. Yes, 
we discussed it back in December of Sixty-Two. | 

Q42. Just briefly, what was the nature of your discussion at that 
time? A. The nature of the discussion was this -- at that time, I 
was seeking to get a spot and he didn't have a spot available. His day- 
time program was so crowded and it was then that he mentioned to 
me the possibility of having more time with this other program. 

Q43. With the night time operation? A. Yes, and we were given 
a fifteen-minute spot which could not begin until the first of the year. 

Q44. When you say a "fifteen minute spot’, you mean, Reverend, 
a fifteen-minute program? A. Yes, a fifteen-minute program. So 
that we did not actually begin the program until Nineteen: ‘Hundred and 
Sixty-Three. 
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Q45. Reverend, do you waive the reading and signing of this de- 
position ? 
[276] 
A. I do. 
(Whereupon, the witness having specifically waived the reading 
and signing of the deposition, the taking of the deposition was con- 
cluded at 8:55 o'clock A.M. the same date.) 


MR. C, P. WHITING 


was called and, upon first being duly sworn, was examined and testi- 
fied as follows on: 


DIRECT EXAMINATION 
By Mr. Philip M. Baker: 


Q1. Would you please state your full name and address? A. 
My full name is Charles Perot Whiting, 510 North Jefferson Street, 


Albany, Georgia. 

Q2. What is your profession or occupation, sir? A. At the 
present time, I am the Secretary to the Board of Tax Assessors for 
the City of Albany, and I am also the Director of Civil Defense for 
Albany and Dougherty County. Professionally, I am an engineer - I 
took eiectrical engineering at Purdue University. 

Q3. And how long have you lived in Albany? A. I came to Al- 
bany in September of Nineteen Twenty-Two. 

Q4. And you have lived here continuously since that time? A. 
I have lived here continuously ever since, yes. I wouldn't want to go 
back home. 

Q5. Would you please state the civic organizations with which 
you 
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A. Yes. 

Q20. Mr. Hawkins, are you willing to waive the reading and 
signing of your deposition? A. Yes. 

(Whereupon, the witness having specifically waived the ae 
and signing of the deposition, the taking of the deposition was con- 
cluded at 11:55 o'clock A.M., the same date.) 


THEREUPON 
REVERNED BENJAMIN GAY 


was called and, upon first being duly sworn, was examined and testi- 
fied as follows on: ; 


DIRECT EXAMINATION 
By Mr. Philip M. Baker: 


Q1. Would you please state your full name and address? A. 
Benjamin Gay, 215 South Washington Street. 

Q2. Reverened, with what church are you affiliated with? A. 
The Bethel A.M.E. Church. 

Q3. Are you, also, connected with the fatenaenaminational Min- 
isterial Alliance? A. Iam. 

Q4. Reverend, since this is a deposition and the hearing assembly 
is not here, I just want this in for the record, you are a ad A. 
Yes, Iam. 

Q5. And the Interdenominational Ministerial Alliance | is a Negro 
organization ? 
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Q6. Would you please tell me how many churches are members 
of your Alliance? A. There are approximately seventy- -five churches. 
Q7. And where are these churches located? A. The churches 


are located in and around Dougherty County. Some of them extend as 
far as Sumter, Baker, Ware and Mitchell. 
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Q8. Are the majority of them in the Albany area? A. The ma- 
jority of them are in the Albany area. 

Q9. How many people do you think that there are members of 
these churches? A. Approximately between Twenty-Five and Thirty 
Thousand people are involved. 

Q10. How many people are there in your own congregation? A. 
Approximately Five Hundred and Fifty. 

Qii. And your Alliance is composed of the various faiths? A. 
That is correct. 

Q12. Protestant as well as Catholic? A. There are no Catholic 
members but there are all branches of the Protestant faith. When I 
say all branches of the Protestant faith, I mean those such as the 
Methodist, Baptist, Presbyterian, Holiness, the Church of God and 
Christ. 

Q13. Reverend, how long have you lived in Albany? A. Ihave 
lived in Albany about five and a half years. 

Q14. Are you acquainted with Radio Station WJAZ? A. Yes,I 
am. 

Q15. And do you know Mr. Bruce Smith, the General Manager of 
that 
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Station? A. Yes, I do. 

Q16. Are you also acquainted with members of the staff of the 
station? A. Yes, Iam. 

Q1i7. Has the Interdenominational Ministerial Alliance used the 
facilities of Radio Station WJAZ? A. Yes, they have. 

Q18. Would you please describe in what way they have used the 
facilities? A. WJAZ has given, for the past years, thirty minutes. 

Q19. How many years are you talking about? A. I think it’s 
approximately between Nine and Eleven years and they have given 
thirty minutes public service to the Alliance. 
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Q20. What's the nature of that program? A. It is entitled 
"Morning Devotions” and it consists of choirs from the various 
churches, whichever church is designated for the period, the minister 
comes with his choir and he gives a sermon and he gives announce- 


ments pertaining to the various churches -- the member churches 
of the Alliance but it goes further than that sometimes -- anything 
pertaining to the Negro community that they want to announce. 
Q21. So that it is, in part, a religious program? A. That’s 
right. 
Q22. But, in part, it goes further than that ? 
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A. Yes, sir, in civic life. 

Q23. It deals with the civic life of the Negroes in this commun- 
ity? A. That's right. 

Q24. How large is the choir that uses the station? A. Well, the 
individual minister carries various numbers. I think they have a 
seating capacity of at least Fifty people. 

Q25. Now, as Pastor of your own Church, have you used Radio 
Station WJAZ? A. Yes, I have. | 

Q26. Would you describe that for us, please? A. Well, I have 
sent out announcements for various programs that were to be had 
there and they were very courteous and if it was necessary, they 
would have a tape recording, and I remember particularly last year 
or year before last, I used "Wings over Jordan" and they played a 
part of the record along with the announcement each time. 

Q27. How would you describe your association with the station 
during the years? A. Very good. Very good relationship. 

Q28. Reverend, are you aware of the application that has been 
filed by WJAZ requesting permission to operate night time as well 
as daytime? A. Yes, Iam. 

Q29. Have you had an occasion to discuss with Mr. Bruce Smith 
or anyone else connected with the Station as to what their future plans 
are with respect to your own church and your 
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Interdenominational Alliance? A. Yes, I have. 

Q30. Would you please state what those discussions have been? 
A. Those discussions were that if night time could be obtained, they 
would give a wider coverage to programs, civic affairs of the Negro 
community and probably even, it may even suggest that maybe the Al- 
liance could have some spot on there at the night time. 

Q31. Reverend, have any of the representatives of the other 
three stations in this community ever approached you and asked you 
to appear on their facilities? A. No, sir. 

Q32. Have you ever appeared on the facilities of any station other 
than WJAZ? A. No, I have not. 

Q33. And that goes back over the period of approximately Nine to 
Eleven years? A. Five years for me, or Five and a half. 

Q34. Oh, since you have been in the community? A. That's cor- . 
rect. 


Q35. You have a wide acquaintance, naturally, among the Negroes 
in this community? A. Yes, sir. 

Q36. Have you had occasions to discuss the type of service that 
Station WJAZ has rendered in the community? A. Yes, we have. 
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Q37. Based on your own knowledge, as well as your contacts 
with all of your friends and associates, what is the general reputa- 
tion of the station in the community? A. Well, it's most outstanding 
among my people in this community and that's because I think they 
would give impartial coverage of the news, and they always carry 
announcements about matters concerning the Negro community and 
what is happening and that is why it is most outstanding with my 
people in this community. 

Q38. From the standpoint of overall programming, Reverend, 
what is your opinion as to the service rendered by the Station in its 
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overall programming? A. Well, I think that it has a wiry coverage 
than the other stations. 

Q39. By wider coverage, what do you mean? A. The program- 
ming is a variety of programs that maybe would suit most everybody. 
It is not one set thing all of the time but it gives a variety -- there is 
the religious service and then it comes with music that is suitable 
and I think it carries a wider range of programs than any station. In 
other words, that's the station that I mostly listen to. When I came 
here, I was trying to finda station that, you know, would meet thet 
need and I found that WJAZ reaches it. 

Q40. Would you say that that is the general feeling and opinion 
of the Negroes in this community? A. I couldn't say that it is but it 
is my belief that it is. 
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I couldn't say it for a fact but I feel that it is the general feeling. 

Q41. Reverend, are you willing to waive the ee and signing 
of this deposition? A. Yes. 

(Whereupon, the witness having specifically waived the reading 
and signing of the deposition, the taking of the deposition was con- 
cluded at 12:20 o'clock P.M. and the taking of the depositions was 
adjourned until 1:30 o'clock P.M. the same date.) 


THEREUPON: (1:30 P.M.) 
DR. LEONARD A. STEPHENS 


was called and, upon first being duly sworn, was examined and testi- 
fied as follows on: 


DIRECT EXAMINATION 


By Mr. Philip M. Baker: 

Q1, Would you please state your name and address? A. Iam 
Doctor Leonard A. Stephens, Pastor of Central Baptist Church. I 
have served as Pastor in Albany for more than twenty years and 
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most of that time I have had the privilege of broadcasting on some 
radio station. 

Q2. Would you give us your address? A. Post Office Box 894 
is where I get my mail. 

Q3. And you are pastor of what church? A. Central Baptist 
Church, Albany, Georgia. 
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you have already stated? A. I believe I editoralized in my state- 
ment already regarding my feelings both personally and so far as 
the City. We are glad to see any part of our community growing and 
better able to serve more in doing its particular job. 

Q28. Are you willing to waive the reading and signing of your 
deposition? A. I understand that, with Mrs. Smith taking it, that it 
will be accurately recorded and I would waive reading and signing 
it. 


(Whereupon, the witness having specifically waived the reading 
and signing of the deposition, the taking of the deposition was con- 
cluded at 3:25 o'clock P.M. the same date.) 


THEREUPON: 


REVEREND O. H. BROWN 


was called and, upon first being duly sworn, was examined and testi- 
fied as follows on: 


DIRECT EXAMINATION 
By Mr. Philip M. Baker: 


Ql. Would you please give us your full name and address? A. 
My full name is Osmond Henry Brown, Junior. My business address 
is Albany State College, Albany, Georgia. 

Q2. I understand that you are a minister -- an ordained minister? 
A. That's true. 
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Q3. What is your present occupation? A. Iam waste Ad- 
ministrative Assistant to the President of Albany State College with 
the title of Director of Public Relations and Field Services. 

Q4. What is the name of the President of Albany State College ? 
A. Doctor William H. Dennis, Junior. 

Q5. Now, would you please tell us a little bit about Albany State 
College -- when was it founded and give us a few statistics about it? 
A. Albany State College was founded in Nineteen Hundred Three as 
the Albany Bible and Manual Training Institute for the instruction of 
Negro youth and Albany was chosen because it was the most thickly popu- 
lated center as far as Negroes were concerned. The school was taken 
over in Nineteen Forty-Three by the State of Georgia andthe name was 
changed to the Georgia Normal Institute. Then, in Nineteen Fifty- 
Four, it was changed to Albany State College. In Nineteen Forty- 
Three it was changed to a four-year college and the first degrees 
were granted in Nineteen Forty-Three and it became a degree granting 
institution. The degree of Bachelor of Science was granted and the 
degree program was begun in Nineteen Forty-Three. At that point it 
was made into a four-year college and it has expanded to the point to 
where at the present time, it has a total of 982 students. | 

Q6. What percentage of the students are native Georgians ? A. 

I would say that ninety-five per cent of the students are 
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native Georgians. This is accounted for by the fact that we have an 
out-of-state fee of Three Hundred Dollars a year which increases the 
amount to be paid so high that people would rather go to their own 
State. 

Q7. Albany State College now grants degrees in Bacheley of Arts? 
A. Bachelor of Arts and Bachelor of Science. Do you want to know 
the areas ? 
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Q8. Yes? A. Well, we grant degrees in six divisions -- we give 
a degree in Elementary Education; Bachelor of Science degree in Sec- 
ondary Education; Bachelor of Arts degree in English -- the teaching 
of English, the teaching of French and the teaching of Spanish, and the 
teaching of Music. Also, in Science and the pure sciences and we are 
beginning a program in Psychology with a major in Psychology this 
year. 

Q93. What degree or degrees do you have yourself? A. Ihave the 
Bachelor of Arts Degree from Lincoln University, Chester County, 
Pennsylvania; a Master of Arts Degree in English from Columbia 
University; a Bachelor of Sacred Theology Degree from General 
Theological Seminary in New York City; and a Licentiate in Theology 
from the University of Chicago. 

Q10. How long have you been a resident of this area? A. Well, 
that depends on what you mean by this area because I was four years 
in Waycross and seven years in Augusta and I have been at Albany 
State College for three anda half years. 
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Ql11. Reverend, since you arrived in Albany, Albany State Col- 
lege, have you had an occasion to become acquainted with Mr. Bruce 
Smith, the manager of WJAZ? A. Yes, in my capacity as Director of 
Public Relations of the College. 

Q12. Would you describe the activities of WJAZ in regard to 
Albany State College? A. Well, WJAZ has been one of the outlets that 
we used for publicizing the news of the College. Particularly, in the 
matter of football scores, basketball scores, and results of track 
meets, and so forth, and other activities like that where we want to get 
the news to the public, what has happened, particularly in the matter of 
out-of-town games and the like. WJAZ has publicized these for us and 
any announcement such as registration dates, announcements of special 
events and examinations, other news of public interest. We have al- 
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ways been able to take them out to WJAZ and they have been put on the 
air. 

Q13. Reverend Brown, in what other areas has WJAZ been of 
service to Albany State College? A. Well, in the area of presenting 
groups of the school, such as in dramatics and the choir -- the station 
has been very good about presenting them. 

Q14. Has WJAZ ever made its facilities available to Albany State 
College in connection with National Education Week? A. Yes. 
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Q15. Would you describe that, please? A. Well, during the past 
year during the celebration of National Education Week, we attempted 
to cover all of the communications media -- we had an article in the 
paper, we had a program on television but one of our main efforts was 
a round table panel discussion presented by members of the Education 
Department of the College over WJAZ which was carried by them and 
was prepared by us -- by the faculty members and carried as a part 
of the observation of National Education Week. 

Q16. Reverend, let me ask you this -- do you think that the co- 
operation that you have received from WJAZ is unusual or unique in 
this area? A. I would say,So, yes. 

Q17. And would you please explain that?A. I would say so be- 
cause of the fact that WJAZ has, and I'm speaking not only from the 
standpoint of the College but from the standpoint of the Negro com- 
munity, alloted more time to strictly Negro programs than any of the 
other stations in the area. 

Q18. When you speak of Negro programs, what do you mean? A. 
I mean programs that are prepared by Negroes, performed by Negroes 
and are beamed to the Negro audience, and this is particularly what 
I mean, and I think their programs which may or may not be of inter- 
est to white persons but definitely have interests for Negro persons 
and are, therefore, we might say, 
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specifically for their benefit. The announcements concerning Negro 
businesses, the type of music and things that are presented as con- 
cerning the Negro persons, and in the matter of addresses of various 
other portions of the programs, I would think that they were directly 
beamed to Negro audiences: therefore, I would say, unfortunately, as 
you look at the other stations’ time allotments, you can see that WJAZ 
has definitely beamed its programs more toward the Negroes and I 
suppose as a result of that have been dubbed as a sort of Negro sta- 
tion which is one of the things that people say in dividing up and, as 
you might say, choosing sides and I hope that it hasn't hurt the station 
but I do know that it has been a tremendous service to the people in 
the community and to us at the College. 

Q19. Do you happen to know, Reverend, what percentage of the 
population the Negroes represent in Albany? A. Well, I would say 
that I think that the population in Albany is something like Sixty-Five 
to Sixty-Eight Thousand and the Negro population is approximately 
Twenty-Six Thousand; therefore, I would say roughly anywheres from 
a third to Thirty-Five to Thirty-Eight percent of the total population 
is Negro. 

Q20. Now, Reverend, have you discussed with Mr. Bruce Smith 
the possibility of WJAZ receiving a license to operate at night? A. 
Well, we have heard that this has been in the works for some time. 

[344] 

Q21. In the event that WJAZ is permitted to operate at night, 
have you had any discussion with Mr. Smith as to what participation 
Albany State College would have in the night time programming? A. 
Yes, we have. 

Q22. Will you describe that, please? A. Well, this is just a 
little background material. In talking again wtth preliminaries or 
discussions about the possibility of presenting a program on WJAZ, 
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Mr. Smith said that if the night time license was granted, with the 
increased allotment of time, that we would be given time to have a 
program and he encouraged us by saying that they would schedule a 
program somewhere in the time area between Eight and Eight-Thirty 
for at least fifteen minutes duration which would be an educational 
program prepared by the College to present all facets of the program 
in the College, particularly on the educational side for the benefit of 
the total population of the listening audience. 

Q23. Do you know whether Albany State College would be inter- 
ested in such a program? A. Oh, yes, very definitely. As Director 
of Public Relations, I can certainly say that and that program would 
come under my particular area and, in talking with Mr. Rivers, the 
owner of the station, he was stating that the station would be inter- 
ested in presenting some of the football games and some of the 
basket ball games and some of the other programs of the College if 
the increased time were given, which, of course, 
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would be a great help to us because, while we have right on the cam- 
pus 982 students and more than 110 faculty and staff members, which 
means more than a thousand people, would be interested right there. 
All of these students have parents and relatives and friends who 
would be interested in the games and they would be interested in the 
news of the games because Albany State is an Area College. Just as 
the other stations broadcast the University of Georgia games, such a 
broadcast would be of tremendous interest to people in the total lis- 
tening area. 

Q24. What opinion have you arrived at with respect; Reverend 
Brown, to the overall programming of WJAZ? A. Well, I think the 
overall programming is good. I haven't been able to listen to it as 
much as I should have, I suppose, but most of the program is during 
the day and I work from Nine until Five and we don't have radios in 
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the office and I would be able to listen if it were on at night. 

Q25. Do you know a lot of people in tne City of Albany who do 
listen to WJAZ? A. Oh, yes, Ido. That’s one of our main reasons 
for trying to get our announcements on WJAZ. 

Q26. What is the consensus in your opinion of the general repu- 
tation of the station programwise? A. Well, from what I can under- 
stand, the programs are very good, anda great many of the programs 
are interview programs and music and the types of things that would 
be of local 
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interest to the citizens. 

Q27. To all of the residents of the area? A. Oh, yes, without 
regard to race. They hada program that they called the "Money Man” 
and this is one instance that I do know of, a program where they had 
an interview type program, and it was sponsored by a bakery, and the 
man went around to interview people and ask if they had this parti- 
cular type of bread and I noticed that the interviewers went to both 
Negroes and whites and this was interesting and unusual. 

Q28. Has any radio or television station other than WJAZ ever 
approached you or any other official or representative of Albany 
State College and offered you a program at night? A. No. This has not 
happened because, of course, the other stations that are on at night 
wouldn't have time. 

Q29. Have you ever been approached by a station other than 
WJAZ for the purpose of presenting a regularly scheduled daytime 
program? A. No, we have not. 

Q30. Are you willing to waive the reading and signing of the 
deposition? A. Yes. 

(Whereupon, the witness specifically having waived the reading 
and signing of the deposition, the taking of the deposition was con- 
cluded at 3:45 o'clock P.M. the same date.) 
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(Mailed, Feb. 28, 1964] 


INITIAL DECISION OF HEARING EXAMINER 
THOMAS H. DONAHUE 


Preliminary Statement 
1. This proceeding involves the application of James S, Rivers, 

Inc., to expand the facilities and operation of WJAZ, a Class II-B 
station in Albany, Georgia. WJAZ now operates daytime only 960kilo- 
cycles, 5 kilowatts power, employing a directional antenna. ‘It pro- 
poses to operate unlimited time on the same frequency with 1 kilowatt 
power nighttime, 5 kilowatts daytime, utilizing a different directional 
antenna day and night. In its order, released May 21, 1963, the Com- 
mission found the applicant to be legally, technically, financially, and 
otherwise qualified to engage in the expansion proposed except as in- 
dicated in issues designated to be heard. The issues Soetemind read 
as follows: 

1, To determine the areas and populations which may be ex- 
pected to gain or lose primary service from the proposed opera- 
tion of Station WJAZ and the availability of other primary serv- 
ice to such areas and populations. 

2. To determine whether interference received ‘seth all 
sources would affect more than ten percent of the population with- 
in the normally protected nighttime primary service area of the 
proposed operation of 
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Station WJAZ, in contravention of Section 3.28(d)(3) of the Com- 
mission's Rules, and, if so, whether circumstances exist which 
would warrant a waiver of said Section. - 
3. To determine, in the light of the evidence adduced pur- 
suant to the foregoing issues, whether a grant of the application 


479 JA 60 


would serve the public interest, convenience and necessity. 

It its order, the Commission directed that, in the event of a grant of 
the application, the construction permit should be conditioned so as to 
insure that towers and radiation pattern in actual operation agree with 
the proposal, ‘that field intensity measurements be submitted to prove 
radiation pattern and that, if required, appropriate modification of li- 
cense be effected. 

2. Prehearing conferences were held on June 21 and July 5, 1963 
Hearing was held on July 30 and July 31, 1963. The record remained 
open until September 11, 1963, to afford applicant opportunity to fur- 
nish additional evidence. On September 17, 1963, the record was re- 
opened, additional evidence was received, and the record finally 
closed on that date. 


Findings of Fact 

Areas and Populations to Gain or Lose Service 
and Availability of Other Services 

Gain 

3. Operating as proposed, WJAZ's interference-free service 
would be limited to its 23.85 mv/m contour. That contour encloses 
an area of 57.4 square miles and a population of 63,100. It spans all 
put a negligible portion of the city of Albany. It also encompasses 
some rural area surrounding the city. The 25 mv/m contour of the 


proposal lies only a short distance within the 23.85 mv/m contour. 
(WJAZ Exh. 2, Rev. p. 16, Fig. 2A) 


1/ Since the order of designation the Commission's rules have been 
~ recodified; Section 3.28 is now Section 73.28. 


2/ Since the instant matter involves nighttime service only, let it be 

understood that unless otherwise designated the term "service" 
when used in this initial decision has reference to “nighttime serv- 
ice.” 
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4. Applicant claims that because of the location of certain of its 
contours and those of WALG and WGPC, it would provide a first 
service to a population of 6,231 ina 1.5 square-mile area. Applicant 
also claims that it would provide a second service to 41,182 ina 
43.5 square-mile area. The Broadcast Bureau denies that the pro- 
posal would provide a first service to anyone and urges that the first 
service figures should be added to the second service figures. The 
matter is discussed at length in the conclusions (WJAZ Exh. 2, pp. 
9-10) 


Loss 


5. The proposed operation would not increase the RSS limita- 
tion of any existing station. The record contains evidence to the ef- 
fect that if daytime station WJCM, Sebring, Florida, were to operate 
at night, because of interference from the nighttime operation of the 
proposal, the limitation governing WJCM's nighttime interference- 
free contour would be increased from 16.17 mv/m to 18.67 mv/m and 
that the nighttime interference-free contour of daytime station WGRO, 
Lake City, Florida, would, if the same assumption were to be made, be 
increased from 23.56 mv/m to 26.51 mv/m. No other daytime station, 
if it were to operate at night, would be affected by WJAZ's nighttime 
operation. Under such a hypothetical set of facts WGRO would lose 86 
persons and WJCM 155 persons from their nighttime service areas. 
(WJAZ Exh. 2, Rev. p. 11; Exh. 5) | 


Other Services 


6. The proposed service area is now served by only two stations, 
WALG and WGPC. Both of these stations are located in Albany. (WJAZ 
Exh. 2, p. 1, Fig. 2A) 

7. The interference-free contour of WALG, a Class III station, is 
2.07 mv/m. That contour easily embraces all of the interference-free 
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contour of the proposal. The 10 mv/m contour of WALG encloses all 
of the business and factory areas in Albany. The 25 mv/m contour of 
WALG meanders east and west through Albany encompassing only the 
northern portion of the city. There are business and factory areas in 
Albany lying outside of the 25 mv/m contour of WALG. (WJAZ Exh. 2, 
p. 10, Fig. 5A) 

8. The interference-free contour of WGPC, a Class IV station, is 
22.92 mv/m. That contour is completely encircled by the interference- 
free contour of the proposed operation. The WGPC 22.92 mv/m con- 
tour 
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extends into Albany from the southwest and encompasses considerably 
less than half of the city. Business and factory areas are located out- 
side of that contour. The 25 mv/m contour of WGPC runs parallel 
with the 22.92 mv/m contour and lies within the latter contour some 
few hundred feet. (WJAZ Exh. 2, p. 7, Fig. 2A) 


Interference Received, Impact of the 10% Rule on 


the Proposal and Grounds for Waiver of that Rule 


9. Asa Class III station, the nighttime interference-free contour 
of the proposed WJAZ operation is 4 mv/m. This contour spans 430.6 
square miles and a population of 78,041. As previously noted, the in- 
terference-free contour of the proposed operation encloses an area of 
57.4 square miles and a population of 63,100. Simple arithmetic shows 
that the population interferred with (14,941) is 19.1% of the population 
within the normally protected contour, a figure well in excess of the 
10% limitation imposed by Section 73.28(d) of the Commission's rules. 
(WJAZ Exh. 2, Rev. p. 16) 
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Considerations Advanced for Waiving the Requirements of 
Section 73.28 


The Principal Community and Service There 

10, Albany, the site of the station, is located in southwestern 
Georgia. It is a trade center and in recent years has enjoyed con- 
siderable growth. In 1950 its population was 31,155, in 1960, 55,890. 
Dougherty County, in which Albany is located, expanded 73.5% in popu- 
lation during the same period. Facts in the record indicate that, in 
general, the city has, to say the least, a normal complement of politi- 
cal, social, and economic attributes. Perhaps it is worthy of special 
mention that Forbes Magazine has placed Albany amont the 10 best 
business cities in the United States. There are four standard broad- 
cast stations located in Albany. Only two of these, WALG and WGPC, 
now operate at night. The only broadcast service Albany now receives 
at night originates with these two stations. (WJAZ Exh. 1) | 


Night Programming Plans 


11. Set forth below is a brief description by program type of how 
WJAZ is now programmed and how the station would expand its pro- 
gramming into nighttime hours. (WJAZ Exh. 3) 


Agriculture 


WJAZ carries some agricultural programming during the day. 


If it were to succeed here, it plans "to put farm news programs on 
the air along with * * * regular news features, such as 
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market news, news of general interest." The general manager of 
WJAZ knows of no other station serving the proposed service area at 
night that carries agricultural programming. 


Religion 
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WJAZ devotes a considerable amount of time to religious pro- 
gramming during the day. If it were to succeed here, it intends to 
give the Albany Ministerial Association a program each Sunday night 
and also the Interdenominational Ministerial Alliance. WJAZ also 
intends to present, through a local minister, an inspirational thought 
that just before sign-off time. As far as the station manager knows, 
WALG is the only station that carries religious programs at night. 
That station carries one Such program each week on Sunday evening. 
The Albany churches sponsor 2 nonsectarian institution called ''The 
Anchorage” which is designed to rehabilitate those who are victims of 
alcoholism. WJAZ now carries a 30-minute program each week on 
behalf of that organization. If grant issues here, an additional program 
originating at "The Anchorage” is planned for presentation. 


Education 


WJAZ has used its facilities to carry educational programs from 
the University of Georgia and Georgia Tech. It has also carried local 
school programs when asked to do so by local school principals. Al- 
bany State College students have appeared over WJAZ in musical, 
dramatic, and discussion programs. If granted nighttime operation, 
WJAZ plans to expand its educational programming, offering its facili- 
ties to different institutions in Albany. WJAZ has concrete plans to 
offer one 15-minute program each week featuring various departments 
of Georgia colleges and universities and to expand the time devoted to 
such institutions as the Veterans Administration and the National 
Foundation for the Blind. Both of these latter organizations now enjoy 
some time over WJAZ. 


News 


In the past, WJAZ has done a considerable job covering local news. 
The station has seven mobile-equipped radio units. As far as the WJAZ 
station manager knows, other Albany stations have only one mobile 
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unit each. If granted nighttime facilities, WJAZ would expand its news- 
gathering facilities. Its plans contemplate at least five minutes of news 
each hour of each day. 


[495] 
Discussion 


WJAZ proposes to present a program called "Open Line” from 
10:00 to 10:55 p.m. seven days a week. On that program members of 
the listening audience would, it is planned, through the medium of a 
beep-a-phone, call in and discuss over the air subjects of current 
topical interest. In addition, from time to time it is planned to hold 
discussions on such things as bond issues, elections, and matters per- 
taining to city government. As far as the WJAZ manager knows, no 
other Albany station broadcasts such a program. 


Talks 


WJAZ now has a 15-minute talk program on which have appeared 
such individuals as the Home Demonstration Agent, the Mayor, the City 
Manager, and the head of Boys and Girls Club. It is planned that WJAZ 
would carry such a program at night. WJAZ now carries two 5-10- 
minute Fishing Reports each day. These programs include personal 
reports from fishing areas by beep-a-phone. It proposes to broadcast 
such a report for 15 minutes daily each evening, coverting the pro- 


gram into a "Hunting Report” during hunting Season. 
Entertainment 


WJAZ now carries gospel music, pop music, and country music. 
It plans to retain this same musica! diversification in its nighttime 
entertainment programming. It also intends to utilize mobile equip- 
ment to cover live entertainment that from time to time visits Albany. 


Sports 
Because of its limited hours of operation, WJAZ now only broad- 
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casts athletic scores. If permitted to operate at night, it plans to 
carry live broadcasts of local athletic events. 


Expression of Views by Members of the Public 

12. Applicant introduced into evidence the depositions of 20 
private citizens, all residents of Albany. In general, their testimony 
ran to the use they, and the groups with which they are associated, 
had made of station WJAZ and their views concerning nighttime opera- 
tion of the station. A brief summary of the substance of their testi- 
mony is set forth below. (WJAZ Exh. 4) 


[496] 
Rev. E. James Grant 


He is minister of Mt. Zion Baptist Church, president of the Bap- 
tist Ministerial Conference, and associated with the Interdenomina- 
tional Ministerial Alliance, an association of Negro ministers. He has 
presented a 15-minute morning worship program on Sunday over WJAZ 
since 1954. He has also appeared on the station in other capacities. 
He has never sought time on other Albany stations because he has been 
well satisfied with WJAZ. Were WJAZ to operate at night, he would 
like to discuss expanding his program to 30 minutes. 


C. P. Whiting 

He is secretary to the Board of Tax Assessors and director of 
Civil Defense. He is a member of, and active in, a number of civic 
organizations. WJAZ has been cooperative and helpful in affording 
service to the Red Cross, Civil Defense, city tax proposals, and Kiwa- 
nis and American Legion programs to aid the underprivileged. WJAZ 
has several mobile units that cover fires and disaster. This coverage 
has been beneficial in Civil Defense work. 


W. P. Zacharias 


He is executive secretary of the Southwest Georgia Area, Easter 
Seal Rehabilitation Center. The center has made intensive use of the 
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facilities of WJAZ. The station has “bent over backwards” to help 
establish his organization in the community. In addition to such con- 
ventional support as carrying the contents of the Center's campaign- 
news-packets, WJAZ has made live broadcasts from the center and 
cut tapes for circularization during the Center's campaigns. In gen- 
eral, the station has rendered service above and beyond that which 
would normally be expected from a station. Were applicant to broad- 
cast at night, the center's publicity efforts could be cpanicemably ex- 
panded. 


Lonnie C. Barrett 


He is manager and area supervisor of the State pepacitient of 
Veterans Services. WJAZ has been very copperative with his organi- 
zation. He has no recollection of ever having called upon the station 
in connection with his work when the station evidenced reluctance to 
cooperate in presenting material. His department furnishes a 15- 
minute 
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radio program on veterans benefits each summer and fall. WJAZ 
carries that program. His organization feels it is furnishing a public 
service and if WJAZ believes that it can render a better service to the 
community with nighttime operation his organization will be happy to 
work with it in providing material for broadcast. 


Asa D. Kelley, Jr. 


He is Mayor of Albany, is active in the Boy Scout Chehaw Council, 
Albany Chamber of Commerce, Veterans of Foreign Wars, American 
Legion, Elks, Knights of Columbus, and is on the advisory council of 
a local hospital. He has appeared over WJAZ on many occasions, 
participating in both public service and paid political programs. Both 
in his role as mayor and in connection with the many organizations in 
which he is interested, he has found WJAZ most cooperative. Ex- 
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amples of his use of WJAZ are the several times he has appeared over 
WJAZ on behalf of Boys and Girls Club, an organization designed to 
aid underprivileged children, and his appearances with appeals to 
citizens to participate in various civic elections involving bond issues 
and matters of that nature. The station has always been willing to 
give him as much time as he deemed necessary. In his judgment, 
there is a very definite need for additional nighttime radio service in 
Albany and that need will increase as the city continues to grow. 


E. E. Moody 


He is chief of the Albany Fire Department. He has used the faci- 
lities of WJAZ many times. In connection with fire prevention pro- 
grams and similar coverage, the station has been very effective and 
efficient. Mobile units from the station have covered all phases of the 
department’s activity. Were the station to operate at night, his de- 
partment would profit. His department does receive coverage from 
other stations but he has had more experience with WJAZ. He is 
active in a number of civic organizations, among them the "Grotto," 
an organization that promotes parades and carries on charitable activ- 
ities. Through mobile units, WJAZ has given live coverage to those 
parades. In his view, nighttime service by WJAZ would benefit both 
his department and the community. 


Walter R. Brown 


He is executive vice president and manager of the Albany Cham- 
ber of Commerce. There are about 1,400 members of the Chamber. 
The Chamber often uses the facilities of 
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WJAZ in making announcements of such matters as the arrival of a 
new industry in Albany or special Chamber meetings. The station has 
also worked with the Chamber on its farm tours. 
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W. W. Kirksey 

He is manager of the District Office of the Social Security Admin- 
istration. WJAZ carries a 15-minute weekley program, a 5-minute 
weekley program and frequently “round the clock’’ announcements on 
behalf of the agency. He has never known the station to refuse to co- 
operate with his office or with any cause with which he was associated. 


Were WJAZ to operate at night, the station would be of more service 


to him. 
R. O. Hawkins 


He is manager of the local office of Georgia State Employment 
Service. He has used the facilities of WJAZ in his official capacity in 
a variety of ways, employing both spot announcements and programs. 


Rev. Benjamin Gay 


He is pastor of the Bethel A.M.E. Church and a member of the 
Interdenominational Ministerial Alliance. For the past nine or ten 
years WJAZ has given the Alliance thirty-minutes time each week. The 
Alliance program is entitled, "Morning Devotions” and features achoir, 
a sermon, and public announcements. As pastor of his church he has 
sent the station announcements covering various church programs. His 
relations with the station are very good. He has never appeared on any 
other station except WJAZ. The station has an outstanding reputation 
among his people because they give impartial news coverage and carry 
announcements of interest to the Negro community. 


Dr. Leonard A. Stephens 


He is pastor of the Central Baptist Church and a member of the 
Ministerial Alliance. His church has broadcast Sunday School lessons 
and church services over WJAZ, At present such broadcasts are car- 
ried each Sunday. He has frequently taken his turn on a Ministerial Al- 
liance program over WJAZ, a program that is delivered daily, Monday 
through Friday. In his view, WJAZ's nighttime operation would be 
desirable because it would furnish a larger audience. 
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Sergeant J. E. Johnson 

He is a member of the Georgia State Patrol, assigned to the Safety 
Education Division. He has presented safety talks over WJAZ. The 
station has always gone out of its way to be cooperative with him and 
has been generous in affording the patrol time on the air. Nighttime 
operation by WJAZ would afford an additional opportunity for the patrol 
to present safety messages. 


M. L. Tarpley 


He is a chief warrant officer in the Navy and in charge of the Albam 
recruitment office. Radio is one of the biggest aids in recruiting — "to 
get the word out.” WJAZ has done a very good job for him. If WIJAZ 
were to operate at night, it would be of assistance to him since his 
material would receive greater exposure. 


Stephen A. Roos 


He is city manager of Albany. On several occasions he has called 
on WJAZ for assistance. The station’s most recent service to the city 
has been its support and advertisement of a bond issue. While WJAZ's 
participation in that project was shared with other stations, WJAZ 
especially helped by placing announcements on the bond issue in their 
daily news sheet which is circulated and widely read in the community, 
as well as carrying spot announcements on the issue over the air. 
WJAZ has also been of assistance to the city through its broadcast of 
announcements concerning traffic conditions, wrecks, and fires. In 
such matters, WJAZ has utilized mobile units. WJAZ and its manage- 
ment have been responsible in reporting news, both local and national, 
and in general have acted as good citizens, participating in community 
activities at all levels. In connection with its proposed nighttime 
operation, station officials have expressed a willingness to cooperate 
with city officials in the presentation of material at any time. 


Rev. O. H. Brown 


He is an ordained minister and administrative assistant to the 
president of Albany State College. The college is a Negro institution. 
WJAZ is one of the outlets used to publicize news of the college. The 
college has always been able to go to WJAZ for the presentation of 
athletic scores, 
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registration dates, examination dates, and special events. The sta- 
tion has also been very good about carrying the school's dramatic 
presentations and the performances of its choir. During National 
Education Week, WJAZ carried a panel discussion program sponsored 
by the education department of the college. WJAZ has allotted more 
time to strictly Negro programs than any other station in the area. 
If WJAZ is granted nighttime operation, the station has offered the 
college 15 minutes during desirable hours for presentation of an edu- 
cational program. The college is definitely interested in utilizing 
that time. No such offer has been made by other stations in the area. 


William R. Murphy 


He is president-elect of the Junior Chamber of Commerce. He 
has been with that organization nine years. The Junior Chamber has 
found WJAZ without exception to be very helpful, friendly, and co- 
operative in connection with use of equipment, publicity, and promo- 
tional work. An example of how WJAZ has helped the Junior Chamber 
was the publicity it gave and the assistance it rendered through 
mobile units during a "Safety Break" activity sponsored by the Junior 
Chamber which featured members stopping tired motorists and pro- 
viding refreshments. The station was similarly helpful in connection 
with Miss Albany Beauty Pageants and an AAU swim meet. WJAZ's 
aid has been varied and frequent. He is sure nighttime operation by 
WJAZ would be a public benefit. The Junior Chamber has plans for 
sponsorship of nighttime events and the station is "very necessary” 
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in connection with the promotion of such events. Further, the Junior 
Chamber anticipates sponsoring programs on the station from time 
to time. 


Mrs. Ross Hoffman 


Mrs. xOSS SS“ 

She is a housewife. She is associated with many civic organiza- 
tions. In 1958 she was elected "Woman of the Year." The Albany 
Civic League of Federated Women's Clubs recently organized a Boys 
and Girls Council. The council works with underprivileged children, 
attempting to prevent juvenile delinquency. It directs the Boys and 
Girls Club. In her view, success achieved by the organization is 
largely due to the 15-minute, 2:00 p.m., Club Women's program that 
is carried over WJAZ daily. On the program club women tell of their 
work and make appeals for aid. Guests also appear on the program — 
doctors, the mayor, representatives of the community. The program 
has been presented, without charge, over WJAZ for more than a year. 
The station has also aided many other civic organizations with which 
she is associated. If WJAZ were to 
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have nighttime operation, it would benefit the civic programs in which 
she is interested since the audience she is anxious to reach is the 
businessman. 


Lt. Col. Jack Laurie 


He is information officer at Turner Air Force Base. The base is 
two miles from downtown Albany. There are 6,000 working at the 
pase; the vast majority live there. WJAZ has been most cooperative 
with his office. It has carried news releases covering base activities 
and spot announcements publicizing such things as Air Force Open 
House and Armed Forces Day. It was at the base on Armed Forces 
Day. It has presented on-the-spot coverage of B-52 flights, includ- 
ing interviews with flight personnel. It carried the World Wide 


JA 73 


502 


Bombing and Navigation Exercise. When his office is in a position to 
present the material, WJAZ has offered 15 minutes daily at'noon for 
a program covering news from the base. Expanding WJAZ's hours 
of operation would furnish his office more opportunity for public 
service and greater ability to reach a larger audience. 


Judge A. N. Durden, Sr. ! 

He is judge of the Albany Municipal Court. He is also past presi- 
dent of the Kiwanis Club, past commander of the American Legion, 
was for 14 years city attorney, and for 16 years a member of the 
Georgia Legislature. WJAZ has a reputation for cooperating with 
civic organizations. It gave all of the proceeds from the sale of ad- 
vertising on the station for one day to the "Key Club,” a high school 
organization sponsored by Kiwanis. An important public service that 
WJAZ performs is its coverage by mobile units of emergencies such 
as fires and accidents. He has personally used the facilities of 
WJAZ in running for public office. 


Mrs. Jennie Pullen 


She is Home Demonstration Agent for Dougherty County with 
headquarters in Albany. The cooperation of radio stations is impor- 
tant to her work. She has broadcast over WJAZ both locally and over 
the station's mobile units. Most of her broadcasts have been at the 
instigation of the station. She has never been refused time on the sta- 
tion. The Director of Women's programs at WJAZ utilizes scripts 
provided by her on one of the station's afternoon programs. She 
wishes she had enough time to doa regular weekly program 
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on the station. If she could find the time she would be glad to co- 


operate with the station in presenting program material at night. 


Frequency Search 
13. Applicant had its engineering consultant conduct a complete 
frequency search, looking to the possibility of its employing another 
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frequency. The study, which examined all frequencies between 540 
kilocycles and 1600 kilocycles, concluded that there were no fre- 
quencies other than 960 kilocycles suitable for WJAZ's use. (WJAZ 
Exh. 2, pp. 21-35) 


Conclusions 


1. The foregoing facts pose two problems, one major, one minor. 
The minor problem involves applicant's contention that it will serve a 
white area2/ "tt will be noted in paragraphs 6 through 8 of the find- 
ings that the only stations furnishing service to Albany are WALG and 
WGPC, both located in Albany. It will also be noted that although the 
10 mv/m contour of WALG embraces all of Albany, the 25 mv/m con- 
tour of that station does not enclose all of the city and that business 
and factory areas lie outside that contour. It will be further noted 
that the interference-free contour of WGPC does not encompass all 
of Albany and that business and factory areas also lie outside that 
contour. On the other hand the 25 mv/m contour of WJAZ covers all 
but a very small part of Albany. Applicant refers to Section 73.182(f) 
and (g) of the Commission's rules and finds that while a 10 to 50 mv/m 
signal is there prescribed as primary service to business and factory 
areas, those rules also caution that the values therein provided are 
not satisfactory in cities where main studios are located. Since 
WALG and WGPC both have main studios in Albany, applicant turns to 
Section 73.188(b) of the rules, a section dealing with transmitter loca- 
tions, and points to the following provisions: 

“1. A minimum field intensity of 25 to 50 mv/m will 

be obtained over the business or factory areas of the city." 
It is this provision, claims applicant, that should be the standard em- 
ployed here for determining primary service over the Albany business 
and factory areas. Applying that standard, applicant shows an area of 
1.5 square miles containing a population of 6,231 that is not now 
served with a 25 mv/m signal by either WALG or WGPC but would 
be so served with its proposed signal. 
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A "white area” is an area that receives no primary broadcast 
service. 
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2. The Broadcast Bureau scorns applicant's thesis, dismissing 
it with a brusque, "There is no merit in the position taken.’ In sup- 
port, Bureau cites Alkima Broadcasting Co., 21 RR 732, 738 (1961). 
In that case the Commission held that a signal in excess of 10 mv/m 
over business and factory areas constituted primary service. 

3. Applicant's thesis, however, seems perfectly consonant with 
the thrust of the rules, i.e., insurance of a signal strength strong 
enough to overcome the deleterious effect of man-made noise. More- 
over, it is not at all clear that Alkima articulated a stern and immut- 
able principle governing for all time the signal strength necessary to 
constitute primary service over business and factory areas of cities 
regardless of size. Section 73.182(f) and (g) provides a sliding scale 
of from 10 to 50 mv/m over cities the population of which exceed 
10,000. In Alkima the city involved was West Chester, Pennsylvania, 
population 16,000. As previously noted, the city here, Albany, Georgia - 
has a population of over 55,000. It is one thing to say that the minimur 
signal strength provided by a rule is applicable to a city whose popula- 
lation is only slightly above the population floor provided by the rule 
and quite a different thing to say that such a signal strength is also 
applicable to a city that has a population five and a half times the 
minimum population of which the rule take cognizance. The Commis- 
sion has indicated its concern over the wisdom of such standards as 
Bureau urges be followed here in its Report and Order, In the Matter 
of Interim Criteria to Govern Standard Broadcast applications, 23 RR 
1545, 1546 (1962). It would seem that in the face of such concern, 
which was voiced subsequent to the decision in Alkima, it might not be 
amiss when opportunity presents itself to accept suggestions for con- 
structive change. Such an opportunity appears to be presented here 
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holds that a 25 mv/m Signal is required to provide primary service 
to the business and factory areas of Albany, that the proposed opera- 
tion will serve an area not now served of 1.5 square miles having a 
population of 6,231, and that this latter fact provides a valid item in 
the list of reasons why the requirements of the "10% rule” should be 
here waived. 

4. Mention of the "10% rule” (Section 73.28(d)(3)) introduces the 
major problem involved. That rules provision, in pertinent part, 
reads thus: 

"(d) Upon showing that a need exists, a Class * * * Il * * * 
station may be assigned to a channel available for such class, 
even though interference will be received within its normally 
protected contour: Provided: * * * (3) the interference re- 
ceived does not affect more than 10 percent of the population 
in the proposed station's normally protected primary service 
area; however in the 
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event that the nighttime interference received by a proposed 
Class * * * Il * * * station would exceed this amount, then an 
assignment may be made if the proposed station would provide 
either a standard broadcast nighttime facility to a community 
not having such a facility or if 25 percent or more of the night- 
time primary service area of the proposed station is without 


primary nighttime service. * * *” 
It is undisputed in the record that applicant’s proposal will fail to 
serve nearly 20% of the population within its normally protected con- 
tour. Applicant also fails to qualify under the second escape clause 
embodied in the provision. As above found, Albany already has night- 
time facilities and the one anda half square miles wherein are lo- 
cated those who do not now enjoy service amounts to a good deal less 
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than 25% of the 57.4 square miles spanned by applicant's normally 
protected contour. Thus, if applicant is to succeed, it must do so 
via the waiver route. 

5, Has applicant met its burden? It will furnish a new service 
to 63,100 persons who now only receive two services. It will serve 
41,182 who now only receive one service. It will serve 6,231 who are 
now without service. To one accustomed as the examiner is to seeing 
“other services available" run as high as 20 and more, the ‘foreoing 
facts loom large as public-interest considerations. Particularly im- 
pressive are such facts when it is remembered that the Communica- 
tions Act, Section 307(b), enjoins the Commission to make distribution 
of facilities so as to achieve fair, efficient, and equitable distribution 
of radio service. Further, applicant has additional considerations 
going for it as grounds for waiver. It will not cause interference to 
other existing stations. It imposes no serious stumbling block to 
other daytime stations on the same frequency, expanding to nighttime 
service. It furnishes assurance that no other frequency is practicable 
for its use. It proposes to furnish a program service that lends 
meaning to the concept "outlet for local self expression” and backs its 
program proposal with evidence that there is public support in the 
community behind that proposal, as well as evidence that such pro- 
gramming at night would not be alien to the station's past daytime 
programming. On the whole, applicant advances impressive cause 
for waiver. 

6. The Broadcast Bureau opposes grant. In support of its 
position it itemizes applicant's waiver showing and, dipping into the 
Commission's past decisions, selects language derogatory (not dis- 
positive) of the individual components of that showing. But, what 
Bureau does not do, nor even come close to doing, is to show prec- 
edent for denying an application which in the aggregate reflects the 
kind of a showing for waiver applicant has here made. One can 
sympathize with what appears to be the Bureau's current efforts to 
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put meat on the bones of the somewhat shrunk shank of the Commis- 
sion’s engineering rules and at the 
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same time suggest that raising a welt here and there on the under- 
pinning of meritorious applications does not much help that cause. It 
does, however, seem possible to, on occasion, "beef up’ the rules a 
little. For example, an interpretation of the primary service rules 
in such fashion as to recognize that man-made noise deleterious to 
radio signals is apt to be greater in a city of 55,000 than it is ina 
city of 10,000 seems to take a step in that direction. 

7. In summary then, it can be said in response to the issues 
that the proposed operation will serve some 60,000 additional people, 
none of whom now enjoy an abundance of service and some of whom 
actually suffer from a dearth of service, that the proposed operation 
will violate the 10% limitation contained in Section 73.28(d)(3) of the 
rules but that there is ample reason to justify waiving that provision, 
and that all things considered the public interest will be served by 
grant of the application. 

Accordingly, IT IS ORDERED, this 27th day of February, 1964, 
that unless an appeal from this Initial Decision is taken by a party or 
the Commission reviews the Initial Decision on its own motion in ac- 
cordance with the provisions of Section 1.276 of the rules, the applica- 
tion of James S. Rivers, Inc., to expand the facilities and operation of 
station WJAZ, Albany, Georgia, from daytime-only operation on 960 
kilocycles, 5 kilowatts power, employing a directional antenna, to un- 
limited time on the same frequency with 1 kilowatt power nighttime, 
5 kilowatts daytime, utilizing a different directional antenna day and 
night, IS GRANTED, subject to the following conditions: 

Before program tests are authorized, permittee shall submit 
antenna current distribution measurements to establish that the 
antenna towers have been top-loaded to produce the electrical 
characteristics of 90 degree towers, as proposed. 
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Subsequent to the installation of the new tower and adjust- 
ments of the nighttime array, permittee shall submit field in- 
tensity measurements to prove that the daytime radiation pattern 
remains adjusted essentially as authorized; and remeasure the 
common point impedance of the daytime array and, if it is found 
to be different from value specified in the license, file with the 
Commission an application for modification of license. | 


Thomas H. Donahue 
Hearing Examiner 
Federal Communications | 
Commission 


Released: February 28, 1964 
and effective 50 days thereafter 
subject to the provisions of the 
rule cited in the ordering clause 
above. Exceptions, if any, must 
be filed within 30 days of the re- 
lease date unless an extension is 
duly granted. 


[509] 
[Received April 10, 1964] 
BROADCAST BUREAU'S EXCEPTIONS TO INITIAL DECISION 


On February 28, 1964, the Hearing Examiner released his Initial 
Decision looking to the grant of the application of James S. Rivers, 
Inc., to expand the facilities of Station WJAZ, Albany, Georgia. The 
station presently operates daytime only on the regional frequency 960 
kilocycles with a power of 5 kilowatts, directional antenna, and grant 
of the application would permit the addition of nighttime operation 
with power of 1 kilowatt, directional antenna. The Broadcast Bureau 
takes exception to certain of the findings in the Initial Decision and in 
the conclusions therein, for the reasons set forth in the accompanying 
brief. 
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Exception No. 1 
We except to the third sentence of Paragraph 3 of the Findings as 


incomplete and not sufficiently definitive, and for failure to find in 
lieu thereof as follows: 
“The proposed nighttime interference-free contour would 
include 54,532 persons in the city of Albany (all but 1,358 
persons therein) representing 97.6% of the total population 
of the city and 97.4% of the area of the city representing 
all but an area of 0.6 square mile (Tr. 41). The engineering 
witness for the 
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applicant was of the opinion based on the proof-of-performance 
on Station WJAZ which reflected ground conductivity values 
higher than those indicated in WALG's proof-of-performance, 
that the proposed transmitter site is the best site that could be 
selected to provide service to the city under the Commission's 
Rules including Section 3.188(b) (Tr. 64, 65). An examination of 
applicant’s Exhibit 2, page 13, (revised) indicates that even if the 
proposed transmitter site were shifted in an eastward direction 
the coverage of Albany would not be significantly improved.” 
Exception No. 2 
We except to Paragraph 4 of the Findings as incomplete and for 
failure to find in lieu thereof as follows: 
“A second primary service nighttime would be provided to 
47,413 persons in an area of 45 square miles (gray area)— of 
which 41,510 persons in an area of 18.3 square miles reside in 
the city of Albany and the unincorporated urbanized area ad- 
jacent thereto and 5,903 persons in an area of 26.7 square miles 
reside in rural areas surrounding the city. The only primary 
service presently rendered thereto emanates from Station WALG. 
WALG also serves the entire proposed service area. A third 
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primary service would be provided by the proposal to 15,687 
persons in an area of 12.4 square miles of which 15,495 persons 
in an area of 5.7 square miles are located in the western portion 
of the city of Albany and the remaining 192 persons in an area of 
6.7 square miles are located in rural areas immediately west 
and south thereof.2/ The only primary services available to all 
or part of the proposed nighttime primary service area are pro- 
vided by the local Albany stations, WALG and wGPc.2 


i : : : : 

1) The engineering witness for Station WJAZ contended that portions 
of the business, commercial and factory areas of the city of Albany 
lie outside of the 25 mv/m contours of the two local Albany stations, 
WALG and WGPC, and would receive a first 25 mv/m signal from 
the proposal. Accordingly, he found that 6,231 persons in an area 
of 1.5 square miles in said areas would receive a first primary 
service in a so-called 'white area.’ Station WALG places a 10 mv/m 
signal over all of this area. Although Sections 3.182(f) and (g) of the 
Rules provide that a field intensity of 10 to 50 mv/m would render 
primary service to city, business or factory areas where the popula- 
tion of | 
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the community is 10,000 or more, this witness noted that sub-sec- 
tion (g) states in part that 'The values are not considered satisfac- 
tory in any case for service to the city in which the main studio is 
located.’ He therefore maintained that a minimum signal intensity 
of 25 mv/m is required to render primary service in such areas 
under Section 3.188(b)(1) of the Rules. There is no merit in the 
position taken. See Alkima Broadcasting Co., 21 RR 732, 738 (1961) 
30 FCC 935, 936, where the Commission stated, inter alia: 

"Rach of the West Chester applicants would provide 

to such business and factory area a signal well in 

excess of 10 mv/m, and each, therefore, is proposing 

a primary service to an area presently without such 

service. * * * By virtue of Newark present popula- 

tion in excess of 10,000 persons, its business and 
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factory area similarly requires a 10 mv/m signal to 

constitute primary service ... We find that 1,140 

persons reside in the Newark business and factory 

area, and would receive a first primary reception 

service in the event of Handloff's application." 
"In view of this, the area claimed as a ‘white area’ is not recognized 
as such but is consolidated with the area claimed as a ‘gray area.’ 

2 Note that the sum of the populations to receive a second and third 

primary service (57,005) in Albany is greater than the population of 
the city. This small discrepancy is not deemed significant for the 
purposes of this proceeding. 


3 The pertinent contours of Station WGPC were located using field 
intensity measurements made on that station in the directions of 0, 
20, 45, 65, 90, 120, 135, 155, 180, 315 and 335 degrees true. For 
Station WALG, proof-of-performance data augmented by a measured 
radial in the direction of 181 degrees true were employed. In areas 
not measured, ground conductivity values from Fig. M-3 of the 
Rules were utilized.” 
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Exception No. 3 
We except to the last sentence of Paragraph 5 of the Findings as 


incomplete, and for failure to find in lieu thereof as follows: 


“In both instances a hypothetical operation was assumed which 
would employ a directional antenna— and in the case of WGRO 
powers of 0.5, 1 kw, and 5 kw, and in the case of WJCM powers 
of 1 kw and 5 kw. Under the assumed conditions of operation, 

the greatest loss that could result to WGRM would involve 86 
persons in 7.5 square miles and to WJCM the loss would total 
155 persons in 12.3 square miles (Ex. 2, pp. 37-40; Ex. 5, p. 12). 


= 

y/ A directional antenna that would afford protection to other 
existing stations and possible nighttime operation at either Lake 
City or Sebring is estimated to require about 6 towers. 


2/ Availability of other services in such loss areas was not 
shown." 


Exception No. 4 
We except to the first sentence of Paragraph 9 of the Findings 
to the extent that the phrase "interference-free contour” is used, in- 
stead of "normally-protected contour.” : 
Exception No. 5 
We except to the failure to find, in Paragraph 10 of the Findings, 
as follows: | 
"Albany, Georgia, is the principal city of the Albany Urbanized 
Area (pop. 58,353). It is the county seat of Dougherty County 
(pop. 75,680) (1960 U.S. Census, Vol. 1, pp. 12-16, 12-24).” 


[513] 


Exception No. 6 
To the use of the expression "broadcast service” instead of 


"standard broadcast service" in the last sentence of Paragraph 10 of 
the Findings, and for the failure to find additionally: 
"Albany also has one FM station, WGPC-FM (104.5 Mc/s, 


20 kw, 140 ft., Class B), and one television station, WALB-TV 
(Ch. 10, 275 kw, 960 ft.).” : 


Exception No. 7 

We except to the rulings of the Hearing Examiner receiving, 
over the Broadcast Bureau's objections of variance from the applica- 
tion, evidence of proposed programming as reflected in (a) the para- 
graph under "Religion" in Paragraph 11 of the Findings (Tr. 69-76); 
(b) in the fifth sentence under "Education" in Paragraph 11 (Tr. 85- 
86); and (c) in the second and fifth sentences under "Talks" in Para- 
graph 11 (Tr. 94, 95). 
Exception No. 8 

We except to the second sentence under "News" in Paragraph 11 
of the Findings as incomplete and misleading, and for failure to ad- 
ditionally find as follows: 


"|. comprising the automobiles used by various station 
personnel, including the salesmen; and the automobiles are 
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used for multiple purposes, including news." (Tr. pp. 90, 

91, 92, lines 13-16) 
Exception No. 9 

We except to the fourth sentence under "News" in Paragraph 11 
of the Findings as incomplete and indefinite, and for failure to ad- 
ditionally find as follows: 

|. by having a man out ina mobile unit covering the police 

beat, the hospital, and so forth.” (Tr. 90) 
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Exception No. 10 
We except to Paragraphs 2 and 3 of the Conclusions for the rea- 
sons set forth in the accompanying brief. 


Exception No. 11 
We except to Paragraphs 4 through 7 of the Conclusions and the 

ordering clause, and for failure to conclude in lieu thereof as follows: 
James S. Rivers, Inc., seeks the addition of nighttime opera- 
tion with a power of 1 kilowatt, directionalized, to the existing 
facilities of Station WJAZ, Albany, Georgia, a Class III station 
operating on 960 kc with 5 kw power, daytime only, direction- 
alized. Under the proposed mode of operation WJAZ would be 
classified as a Class III-B station. The only question which 
must be resolved is whether the proposed operation would con- 
travene the 10% Rule, and, if so, whether circumstances exist 
which would warrant a waiver of the Rule. 


"Albany, Georgia, has a population of 55,890 and is the principal 
city of the Albany Urbanized Area (pop. 58,353). It is the county 
seat of Dougherty County (pop. 75,680) and lies in the south- 
western part of the state. In addition to WJAZ there are three 
other standard broadcast stations in Albany. One of these 
operates daytime only while the other two operate unlimited 
time. 


"Inauguration of nighttime operation would permit WJAZ to 
serve 63,100 persons in an area of 57.4 square miles, includ- 
ing a ‘gray area’ (second primary service) involving 47,413 
persons in an area of 45 square miles of which about 41,000 
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persons reside in the city of Albany and the urbanized area 
adjacent thereto and the rest in rural areas surrounding the 
city. A third primary service would be provided to 15,687 
persons in an area of 12.4 square miles of which some 15,000 
persons reside in the city of Albany and the remainder reside 
in rural areas adjacent thereto. The proposal would serve 
97.4% of the area (all except 0.6 square mile) and 97.6% of 
the population (all except 1,358 persons) of the city of Albany 
at night. Operation at another site would not significantly 
improve nighttime coverage of the city. 
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"The proposed nighttime operation would violate the 10% pro- 
vision of Section 73.28(d)(3) of the Rules in that it would receive 
objectionable interference affecting 19.1% of the population within 
the normally protected contour but would not meet either of the 
exceptions in the rule; namely, (a) bring a first nighttime fa- 
cility to Albany, or (b) provide a first service to 25% of the 
proposed nighttime primary service area. The issue, there- 
fore, must be resolved on the evaluation of the various factors 
advanced by Rivers in support of a waiver of the Rule. It should 
be noted at the outset that the interference which would be re- 
ceived by the proposal (19.1%) would be almost two times as 
great as the allowable maximum contemplated by the rule. The 
burden upon the applicant is by no means a light one, for the 
Commission has repeatedly stated that a waiver of the rule 
must rest upon special circumstances indicating that the public 
interest would be served by such exceptional action. 4 In Sun- 
shine State the Commission expressed it as follows: 


To warrant waiver of Section 3.28(d)(3) special 
circumstances must be shown to exist indicating 
that the public interest requires such exceptional 
action.’ (Emphasis supplied.) 


"In our view the applicant has failed to meet that burden. 


"The findings show that no objectionable interference would be 
caused by the proposal to any existing full-time stations. This 
is no reason for a waiver, Sunshine State, supra, 965-966. The 
applicant shows that no objectionalbe interference would be 


“1/ ‘tn the Matter of Amendment of Section I of the Standards of Good 


ring Standard Broadcast Stations, 10 RR 1595, 1600,Note 4: 
Sunshine State Broadcasting Company, Inc., (WBRD), 32 FCC 378, 
22 RR 963, 965 (1962); Louis Adelman, 28 FCC 432, 18 RR 97, 98, 
affirmed, sub. nom., Guinan v. FCC, 297 F.2d 782, 22 RR 2001 

(1961) 
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caused to such new full-time stations as may be proposed on the 
frequency; nor would its proposal preclude fulltime operations of 
stations now operating daytime only on the frequency inasmuch 
as the nighttime RSS limitation of these stations would not be in- 
creased except in two instances to the extent shown in the find- 
ings. Similar contentions have been rejected by the Commis- 
sion; in WPET, Inc., (WPET), 31 FCC 882, 22 RR 528, 531 (1961) 
the Commission held: 

"But even if WPET had demonstrated this to be case 

there would still remain the problem of the degrada- 

tion of 950 ke which results from inefficient operation 

and which Section 3.28(d)(3) is designed to prevent...’ 


"In Sunshine State, supra, the applicant unsuccessfully urged a 


re rai 
similar theory. — 


“The applicant shows that a frequency search disclosed that no 
other frequency was available. Such a showing in justification of 
a waiver of the 10% Rule was also rejected by the Commission in 
Sunshine State, supra, at page 965: 


“While it is indicated that WBRD proposes the only fre- 
quency acceptable at night in Bradenton this provides no 
sound reason for waiving the rule in the face of the serious 
degradation of 1420 ke which would result from the in- 
efficient operation proposed and which the rule is de- 
signed to prevent.’ 


"A further showing is that the proposed operation would provide 
a second primary service to 47,413 persons of which approxi- 
mately 41,000 reside in the city of Albany and the urbanized 
area adjacent thereto, anda third primary service to 15,687 
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persons of which 15,000 reside in the city of Albany. In this 
respect it is important to observe, as hereinabove noted, Sec- 
tion 73.28(d)(3) contains two express exceptions to nighttime 
violation 


4/7 H 
Ly In its decision the Commission noted, at 22 RR 965, that the ap- 


plicant sought waiver on the ground that no objectionable inter- 
ference would be caused to proposed stations, but the Commission 
apparently did not view the contention as serious enough to require 
any extended discussion, holding that such contention '. . .is, of 
course, no reason for waiving the rule.’ The Commission also held 
in that case that the non-availability of other frequencies provides 
"no sound reason" for waiver. 
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of the Rule. Significantly, service to a gray area has no similar 
standing. In fact, a proposal to so provide was expressly re- 
jected by the Commission when it adopted the 10% Rule, in the 
following language: 


"Since the objective here is the elimination of "white 
areas" the suggestion that it (the 10% Rule) be revised 
to permit an assignment providing a second primary 
service to an area now limited to one such service is 
without merit.’ (Emphasis added.) In the Matter of 
Amendment of Section 1 of the Standards, etc., 10 RR 
1595. 


"To grant a waiver primarily because of gray area coverage 
would in effect elevate gray area to the status of a third excep- 
tion to the Rule, and would thus sanction a rationale which the 
Commission expressly rejected in adopting the very Rule in 
question. 


"In weighing the significance of gray area coverage, it'is also 
pertinent to consider the Commission's decision in Louis Adel- 
man, supra. In that proceeding a proposal whose violation of 
the Rule (22.5%) was approximately the same as that involved 
here was denied waiver even though the proposal would have 
provided a second primary service to 49,633 urban residents, 
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including those residing in the principal city and, what is more, 
would have provided a first local transmission facility to the 
principal community, a fact not here present. The proposal in 
Adelman 'was for daytime operation, but we are of the view that 
nighttime proposals which, as here, do not fall within either 
nighttime exception are on the same footing as daytime viola- 
tions. The concept of a stricter standard for daytime than for 
nighttime proposal is given full effect in the two exceptions con- 
tained in the Rule itself and that when an applicant fails to con- 
form thereto, it cannot then urge that nighttime operation re- 
quires less than the standard applicable to daytime operations. 
Accordingly, we believe that the Adelman precedent is applicable 
to the subject proposal, and that the presence of gray area 
coverage is not sufficiently cogent or persuasive to constitute 
the type of "special circumstance’ which justifies waiver. In the 
WPET case (22 RR 528, 531-533; 1961) the Commission (22 RR 
534(b)) denied an exception to the Examiner's Initial Decision 
which concluded, inter alia, at page 543, that: 
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"It is true that the 10% Rule imposes a somewhat stricter 
standard upon daytime than upon nighttime proposals and 
this was taken into consideration by the two exceptions which 
relate only to nighttime operation. It would appear that the 
concept of a stricter standard for daytime than for nighttime 
proposals was given full effect in the two exceptions found 
in the Rule itself, and that when an applicant fails to come 
within the scope of those two exceptions, it can no longer 
validly urge that nightime operation should be held to an 
even less strict accountability.’ 


"In its conclusions (pp. 531-2) in the WPET case, supra, the 
Commission carefully distinguished the cases in which wai- 
ver was permitted. None of the factors present in those 
cases, which warranted waiver, exist here. 
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"Nor do we regard the applicant's programming showing, or 
the showing of need reflected in the depositions of local resi- 
dents and potential users of the proposed service, as war- 
ranting a waiver of the Rule. We have noted that certain 
portions of WJAZ programming are generally oriented to- 


ward the Negro residents of Albany, and we have no doubt 


that the proposed nighttime operation would serve the needs 
of this group. However, we do not believe that the need for 
this additional service warrants or justifies the deleterious 
effect upon the allocation system by a grant of the inefficient 
proposal of the applicant.+ ! 


"The most recent expression of Commission policy is re- 
flected in the Review Board's decision in Hudson Valley 
Broadcasting Corp., 36 FCC 461, released March 19, 1964, 
denying a waiver of the provisions of Section 73.28(d)(3). The 
rationale of that decision is equally applicable in the instant 
proceeding. Although the nighttime interference loss in Hud- 
son Valley affected 38.5% of the population as compared to 
19.1% in this proceeding, the Hudson Valley proposal would 
serve white areas having a total population of 1,454; gray 
area affecting 43,998 persons, and provide a second local 
outlet to the principal community involved, 


"1/ The Commission has held (Huntington- Montauk Broad- 

~  easting Co., Inc., 16 RR 173) that while programming 
evidence is admitted in 10% Rule waiver cases, such 
evidence is not of ‘appreciable decisional significance’ 
except in a case involving 'very unusual circumstances.' 
We submit that such circumstances are not present in 


the instant case. 
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whereas the instant proposal would serve no white area; it 
would serve a gray area of 47,413 persons, and would provide 
Albany with its third nighttime transmission facility. The 
difference in the two proposals are not of a nature to warrant 
a different conclusion in this proceeding. 


“In view of the foregoing the provisions of Section 73.28(d) 
(3) should not be waived and the instant application should be 
denied.” 


Oral argument is requested. 


Respectfully submitted, 
James B. Sheridan 
Chief, Broadcast Bureau 


by /s/ Thomas B. Fitzpatrick 
Chief,Hearing Division 
/s/ Earl C. Walck, Attorney 


Federal Communications Commis- 
sion 
April 10, 1964 
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[Rec'd., Apr. 10, 1964] 


BROADCAST BUREAU'S BRIEF IN SUPPORT 
OF EXCEPTIONS TO INITIAL DECISION 


A determination based upon a total and unjustified disregard for 
valid, existing rules promulgated by the Commisssion for the purpose 
of assuring broadcast service of a reasonable standard of efficiency 
is proposed by the Initial Decision in this proceeding. We cannot 
agree with such a result. While we recognize that the engineering 
standards set out in the Commission's rules may, in particular cases 
be waived, such waiver must be justified by facts which show that a 
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sufficient benefit to the public will result from such action. In this 
case, the facts developed do not warrant the conclusion reached by the 
Initial Decision. We are compelled therefore to note our exceptions 


to portions of the findings of fact and conclusions of the Initial Deci- 
sion and urge that the Initial Decision be modified in accord'with the 
exceptions we have noted and that the application of WJAZ be denied. 

The only question raised by the issues in this proceeding is 
whether circumstances exist which warrant a waiver of the 10% Rule, 
because the proposal to provide nighttime service to Albany! would 
suffer loss by 
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interference affecting 19.1% of the population in its normally pro- 
tected 4 mv/m contour. As set forth in Paragraph 1 of the Conclu- 
sions, the applicant urges (a) that while a 10 to 50 mv/m signal is 
prescribed by Sections 73.182(f) and (g) as primary service to busi- 
ness and factory areas, the rules also caution that the values there 
provided are not satisfactory in cities where the main studio is lo- 
cated; and (b) that the "transmitter site location” requirements of 25 
to 50 mv/m over the business and factory areas set forth in Section 
73.188(b) should be regarded as primary service. In its Proposed 
Findings the Broadcast Bureau brought attention to Alkima Broad - 

casting Co., 21 RR 732, 738 (1961), in which the Commission held that 
a 10 mv/m signal constituted primary service to the business and 
factory areas of the principal community of the station. 

The Hearing <xaminer regards the rule in question as well as the 
Commission's interpretation of it as no longer sound and axehenu 
for he stated (Conclusions, par. 3): 

"The Commission has indicated its concern over the wisdom 
of such standards as Bureau urges be followed here in its 
Report and Order, In the Matter of Interim Criteria to Gov- 

ern Standard Broadcast Applications, 23 RR 1545, 1546 (1962). 
It would seem that in the face of such concern, which was 
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voiced subsequent to the decision in Alkima, it might not be 
amiss when opportunity presents itself to accept suggestions 
for constructive change. Such an opportunity appears to be 
presented here and the examiner is inclined to take advan- 
tage of it.” 

[523] 


Then the following conclusion is reached: 

"He, accordingly, holds that a 25 mv/m signal is required to 
provide primary service to the business and factory areas of 
Albany, that the proposed operation will serve an area not 
now ‘served of 1.5 square miles having a population of 6,231, 
and that this latter fact provides a valid item in the list of 
reasons why the requirements of the 10% Rule’ should be 
waived." 

We submit there is no justification for ignoring the current and 
existing rules of the Commission. It was error to do so. However 
well intended the result reached by the Initial Decision was intended 
to be, an adjudicatory proceeding is not the vehicle for amending 
Commission rules. In Lake-Valley Broadcasters, Inc. the Review 
Board recently stated and held as follows: 

“In its appeal, the Bureau infers that the Examiner is at- 
tempting to rewrite the rule. We agree with the Bureau that 
the question of whether the amendment may be allowed must 
be decided in the light of the requirements of Section 1.522 
(b) of the Rules. The considerations cited by the Hearing 
Examiner in the quoted statement do not serve to excuse a 
failure to meet the express requirements of the Rule; while 
such considerations may be pertinent to a proposed change 
in the Rule, they have no relevance to an adjudicatory pro- 
ceeding such as this.” 
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17 It is interesting to note that while the instant Initial Decision 
would require 25 mv/m to provide primary service over Albany 
in view of its population of 55,000,in another Initial Decision 
(Docket No. 15116) now pending before the Review Board on ex- 
ceptions, the failure to provide a 25mv/m signal over the busi- 
ness district of Atlanta, Georgia (pop. 487,455) would be waived. 


2/ Memorandum Opinion and Order (FCC 64R-46), released Janu- 
ary 27, 1964. 
[524] 


The Commission does look for and consider "suggestions for con- 
structive change" to its rules, but it has a special proceeding -- the 
rule-making proceeding -- for that purpose. | 
One evil of the conclusion in question is that this "suggestion for 

constructive change" of a technical rule is not supported by any un- 
derlying data or studies -- technical or otherwise. A further evil is 
that it is not only confuses but also disturbs the relationship between 
the primary service requirements of Sections 73.182(f) and (g) and 
Section 3.188(b) which provides that transmitter sites shall be so 
located that, among other things, "A minimum field intensity of 25 to 
50 mv/m will be obtained over the business or factory areas of the 
city."" In WPGC, Inc., 1/ the Commission stated: 

"Section 3.188(b) is designed to insure the location of a 

transmitter so as to provide a premium grade of service 

to the principal community served, as distinguished from 

mere primary service; for that reason, Section 3.188(b) im- 


poses a higher standard then that which is required for pri- 
mary service.” 
We submit that the Commission's announced desire to re-ap- 


praise and reevaluate its technical rules in a rule-making procedure 
is no grounds for looking upon the existing allocation rules with dis- 
dain or to regard 


uf Memorandum Opinion and Order (FCC 59-1139), released Nov- 
ember 16, 1959; 19 RR 394, 395. 
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them as having been repudiated, as is the effect of the Initial Deci- 
sion. The engineering rules are founded upon technical studies 

and data to the extent that the state of the art will permit. They should 
not be disturbed short of study and consideration by the Commission 
in appropriate rule-making proceeding. Until this is done it is obliga- 
tory that the existing rules be followed absent justification resting 
upon solid public interest consideration. 

Accordingly, the conclusion that a 25 mv/m signal is the minimum 
required to provide primary service to the business and factory areas 
of Albany is completely without support and clearly lacks merit. 
Therefore, the conclusion that the proposal will serve a white area 
must likewise fall for lack of any sound foundation. 

In Paragraph 5 of the Conclusions there appears a recitation of 
the various factors advanced by the applicant as warranting a waiver 
of the 10% Rule, with the resultant conclusionary comment: "On the 
whole, applicant advances impressive cause for waiver.” For the fol- 
lowing reasons this comment is an untenable one. The Initial Decision 
found that a new service would be provided to 63,100 persons, that a 
first service would be provided to 6,231 and a second service to 41,182 
persons. The Initial Decision held that "these facts loom large as pub- 
lic-interest factors." For the reasons heretofore 


i/ The Initial Decision (Conclusions, par. 6) seeks to prop up its 


definance of the existing rules with such comments as: 
"One can sympathize with what appears to be the Bureau's 
current efforts to put meat on the bones of the somewhat 
shrunk shank of the Commission's engineering rules ..." 
and 


"It does, however, seem possible to, on occasion, 'beef up' 
the rules a little.” 


We must disagree with this latter statement since we assume 
that it means to “beef up” the Rules so as to effect a substantive 
modification. 
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stated, the proposal will not serve any white area; the white area as- 


signed to the proposal by the Initial Decision is, in fact, gray area; 
and the number of persons in the gray area is increased from 41,182 
to 47,413. The Initial Decision does not indicate the weight accorded 
to the factor of white area in the conclusion reached. Reference is 
made to "additional considerations," which supported the conclusion 
that a waiver was justified. However, as we have shown in our pro- 
posed conclusions (see Exeption No. 11) these factors merit little or 
no consideration as support for a waiver. We do not believe that any 
purpose would be served in speculating whether the Decision would 
have concluded in favor of a waiver had it correctly held that no white 
area would be served. We believe, however, it is fair to state that the 
alleged white area was by far the most significant factor favoring a 
waiver. The number of persons who will receive a second service -- 
gray area -- does not warrant a waiver (In the Matter of Amendment of 
Section 1 of the Standards, etc., 10 RR 1595; Louis Adelman, 28 FCC 
432, 18 RR 97, 98, affirmed sub. nom. Guinan v. FCC, 297 F 2d 782, 

22 RR 2001 (1961)); nor is the fact that the proposal will not cause 
interference to any existing full-time stations, nor that no other fre- 
quency is available to the applicant (Sunshine State Broadcasting Com- 
pany, Inc. (WBRD), 32 FCC 378, 22 RR 963, 965 (1962)); nor that the 
proposal will not preclude other daytime stations expanding to night- 
time service (WPET, Inc., 31 FCC 882, 22 RR 528, 531 (1961)). Nor, 
in our opinion, is the applicant's program showing and the need re- 
flected by the prospective users and local citizenry of such a char- 
acter as to warrant establishing this third nighttime service in view of 
the inefficient nature of the proposal. 


[527] 
In fairness to the presiding officer it should be noted that the Re- 


view Board's recent decision in Hudson Valley Broadcasting Corp., 36 
FCC 461, which we consider controlling in the instant case, was re- 
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leased March 19, 1964, more than three weeks after the issuance of the 
Initial Decision in this case. This most recent expression of Com- 
mission policy, denying a waiver of the 10% Rule with respect toa 
nighttime proposal, is particularly applicable to the instant proceeding. 

All of the foregoing reasons and authorities referred to are more 
fully set forth and discussed in our proposed conclusions. In the inter- 
est of brevity of this pleading we request that our proposed conclusions 
be read as a part hereof. Full consideration of these reasons and au- 
thorities point inevitably to the denial of a waiver of the provisions of 
the 10% Rule. 

In view of the foregoing, the application should be denied. 

Respectfully submitted, 


James B. Sheridan 
Chief, Broadcast Bureau 


by /s/ Thomas B. Fitzpatrick 
Chief, Hearing Division 
/s/ Earl C. Walck 
Attorney 
Federal Communications 
Commission 
April 10, 1964 
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[Rec’d. Apr. 20, 1964] 


REPLY OF JAMES S. RIVERS, INC. 
TO EXCEPTIONS OF THE BROADCAST BUREAU 

James S. Rivers, Inc. (WJAZ), Albany, Georgia, by and through 
its attorney, herewith submits its reply to the Exceptions of the Broad- 
cast Bureau filed on April 10, 1964. 

In support thereof, the following is shown: 

1. In the Broadcast Bureau's Exception 2, it asks that no con- 
sideration be given to the fact that, if the application of WJAZ is 
granted, it would for the first time bring a signal intesnity of 25 mv/m 
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to the downtown business and industrial areas of Albany, Georgia. This 
area comprises of 1.5 square miles and contains a population of 6,231. 
The Bureau rejects this uncontroverted evidence and, in addition, com- 
pletely ignores the requirement of the Commission's rule [Section 
73.188(b)]. In that rule, as shown by the evidence herein and as recog- 
nized by the Examiner, it is provided as follows: 
"1, A minimum field intensity of 25 to 50 ayia will be ob- 
tained over the business or factory areas of the city.” 
The above quoted section deals with transmitter locations and is ap- 
plicable in cities where the main studios are located. There is no 
doubt, therefore, 
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that WJAZ with studios in Albany, Georgia, would for the first time 
render the kind of service to the downtown business and industrial 
areas required by the Commission's own rules. There is also no 
doubt that the two existing stations which operate at night ‘in Albany, 
Georgia, do not comply with the rules in that neither places the re- 
quired signal intensity over the business and industrial areas of Al- 
pany, Georgia. The Bureau confuses the requirements regarding 
signals received from stations outside of Albany, Georgia, with the 
requirements for stations whose main studios are located in Albany, 
Georgia. 

2. The Bureau cites Alkima Broadcasting Co., 21 RR 732, 738, 
as authority for its position that 10 to 50 mv/m constitutes primary 
service to business and industrial areas. However, as is: shown in the 
Examiner's conclusions (paragraph 3), the decision of the Commission 


in Alkima involved signal strength necessary to cover business and 


factory areas over West Chester, Pennsylvania, whose population is 
16,000. Albany, Georgia, with a population of over 55, 000 cannot in 
any sense be compared to a City of the size of West Chester, Penn- 
sylvania. It is believed that the reasoning of the Examiner with res- 
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pect to the signal intensity required in this case is far more reason- 
able and practical than the argument made by the Broadcast Bureau. 
Certainly, the Commission should not put itself into a straight jacket 
and decide all cases on the basis of the Alkima case. Consideration 
has to be given to the size of the city involved and to the uncontro- 
verted evidence that the instant proposal would for the first time ren- 
der the type of signal intensity required under the Commission's own 
rules. ; 

3. The Broadcast Bureau, in its brief accompanying the Excep- 
tions 
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speculates on the weight given by the Examiner to his finding that 
there is a white area which will be served by WJAZ if its proposal to 
operate at night is granted. In the Bureau's view, "It is fair to state 
that the alleged white area was by far the most significant factor 
favoring a waiver.” The Bureau would have the Commission reject 
all of the other reasons for granting a waiver including the fact that 
over 41,000 persons will for the first time receive a second service; 
the proposal will not cause interference to the existing full-time sta- 
tion; there is no other frequency available to the applicant; and the 
proposal will not preclude other daytime stations from expanding to 
full-time service. The Bureau would also have the Commission re- 
ject the applicant's program showing and the need reflected in the 
testimony of twenty of the city's leading citizens. The answer to the 
Bureau's arguments is that it is hard to conceive of a situation where 
a more compelling number of reasons have been given for a waiver 
of one of the Commission's Rules. It is difficult to understand the 
Bureau's reasoning that this station should not be allowed to fully 
utilize its own frequency simply because its nighttime limitation is 
higher than that prescribed by the Rules. No other station in the 
United States can be adversely affected by the proposal of WJAZ. On 
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the other hand, it will enable WJAZ to expand a very meritorious 
public service which it now renders. 

4. In the Broadcast Bureau's Exception 7, it is argued that the 
Examiner should not have received evidence of proposed program- 
ming dealing with "Religion," "Education," and Talks” on the ground 
that this evidence is in variance with the application as filed: We 
contend 
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that the position of the Broadcast Bureau with regard to this evi- 
dence is completely untenable. First of all, it must be remembered 
that this is not a comparative proceeding. The only parties in this 
proceeding are the applicant and the Broadcast Bureau. Second, the 
question to be decided upon in this proceeding is whether the Commis- 
sion should waive the so-called "10 per cent Rule.” The past, present, 
and future programming of Station WJAZ is one of the important ele- 
ments in deciding whether there are "special circumstances” to sup- 
port the request for a waiver of the applicable rule. Ina non-com- 
parative proceeding, the Examiner is certainly justified in admitting 
into evidence a showing of not only the station's past and present pro- 
gramming, but also a showing of the proposed programming in an ef- 
fort to show that the service rendered by WJAZ is truly a meritorious 
one and one which in many respects is different from and superior to 
the service rendered by the other existing full-time operations in that 
community. 

5. Moreover, the testimony received from twenty of the outstand- 
ing citizens of Albany, Georgia, and surrounding areas conclusively 
prove that the service of WJAZ is outstanding; that it is the only sta- 
tion in the community which has rendered a real public service to all 
of its citizens regardless of race, creed, or color; and that Station 
WJAZ has completely fulfilled its commitments and its obligations to 
the community which it serves. In this proceeding, the Commission is 
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interested in obtaining all of the facts and circumstances underlying 
the request for waiver of the so-called 10 per cent rule. Aside from 
all the purely technical reasons supporting the request for waiver, 
there 
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is no other way of convincing the Commission that "special circum- 
stances" exist than in a full and complete showing on the program- 
ming of the station. One of the ways to prove that the Commission 
should grant a waiver in this case is by showing what the station in- 
tends to do if it is allowed to operate during the nighttime hours as 
well as during the daytime hours. 

6. In Exception 8, the Bureau argues that in the finding of the 
Examiner in paragraph 11, he failed to state that the seven mobile 
equipped radio units are used by various station personnel including 
the salesmen and that these automobiles are used for multiple pur- 
poses including news. The fact is that WJAZ has seven mobile-equip- 
ped radio units installed in automobiles and the evidence clearly 
shows that, as a result, WJAZ has performed outstanding public serv- 
ice in the gathering of local news faster than is done by any of the 
other stations serving the area and in far more complete detail. It 
little matters, therefore, that some of these automobiles in which 
such equipment is contained is sometimes used for other purposes. 

7. The Bureau considers the Review Board's decision in Hudson 
Valley Broadcasting Corp. as controlling in the instant case. How- 
ever, in that decision (FCC 64-R-1246; Docket 14733), there was in- 
volved a population loss of 38.5 per cent, more than twice the amount 
of loss involved in the instant case. The city involved there was 
Poughkeepsie, N. Y., with a population of 38,330. Entirely aside from 
the other distinguishing technical characteristics of the two cases. 
WJAS has made a comprehensive showing of a non-technical nature 
to show that 
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a waiver of the 10 per cent rule is warranted. As stated in the dis- 
senting opinion of Board Member Slone, a determination of whether 
there should be a waiver of the 10 percent Rule "must be made on the 
basis of need for service." Moreover, each case must be decided by 
the Commission on its own merits; and when all of the evidence in the 
instant case is considered, both of a technical and non-technical 
nature, the result must be the grant of a waiver of the 10 per cent 
Rule. 

The thrust of the Broadcast Bureau's Exceptions to the Findings 
and Conclusions of the Hearing Examiner is that the applicant has 
failed to make the required showing of "special circumstances” by 
which the Commission could grant a waiver of Section 3.28(d)(3). The 
policy which the Broadcast Bureau wants to protect in this: and other 
cases is that there should be no degradation of the frequency. It is 
believed that in this case it has conclusively been shown that there 
will be no degradation of the WJAZ frequency and, in fact, a nighttime 
use by WJAZ on its present frequency is the best and only use that 
can be made of this channel for the following reasons: 

a. No objectionable interference will be caused by the pro- 
posal to any existing full-time stations. 

b. No objectionable interference would be caused to any 
full-time stations as may be proposed on the same fre- 
quency. ! 


c. The proposal of WJAZ would not preclude full-time opera- 
tion of stations now operating daytime only. 

d. There are no other frequencies available for full-time use 
at Albany, Georgia. 
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e. 6,231 persons would for the first time receive a signal 
intensity of 25 mv/m in the business and industrial areas of 
Albany, Georgia. 

f. Almost 42,000 persons would receive a second primary 
service and 15,687 persons would receive a third primary 
service in the areas proposed to be served. 

g. The past, present, and proposed programming of Station 
WJAZ has been outstanding, as evidenced by the depositions 
of some of the leading citizens of Albany, representing a sub- 
stantial cross-section of the life of that community. One of 
the outstanding aspects of its present and proposed programs 
is that it will serve the needs of the entire population without 
regard to race, creed or color. We believe that it is espe- 
cially significant in view of the fact that over one-third of the 
population of the city of Albany is Negro, and the uncontro- 


verted testimony of several witnesses in this proceeding 
shows that WJAZ is the only station in the city which has 
given meaningful cooperation to the Negro population. 

8. The above constitute in our opinion and in the opinion of the 
Hearing Examiner an overwhelming showing to support its application 
for a full-time operation, and as the Examiner concluded (paragraph 
5), the applicant "advances impressive cause for waiver." 


Respectfully submitted, 
JAMES S. RIVERS, INC. 


By /s/ Philip M. Baker 
Its Attorney 
425 - 13th Street, N. W. 
Washington 4, D. C. 
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Appearances 
Philip M. Baker, on behalf of James S. Rivers, Inc. (WJAZ), and 
Earl C. Walck, on behalf of the Chief, Broadcast Bureau, Federal 
Communications Commission. 


DECISION 


By the Review Board: Berkemeyer; Slone concurring and issuing 
statement; Nelson concurs in the result 
reached and joins in the statement of Board 
Member Slone. : 


1. This proceeding involves the application of James S. Rivers, 
Inc., licensee of Station WJAZ, Albany, Georgia (960 kc, 5 kw, DA, 
Day, Class II) to authorize the addition of nighttime operation with a 


power of 1 kw, utilizing a different directional antenna day and night 
(Class II-B). By Order, FCC 63-456, released May 21, 1963, the 
Commission designated the WJAZ application for hearing on issues 
to determine (a) areas and populations to gain or lose service, etc.; 
(b) compliance with, or whether waiver is warranted of, Section 73.28 
(d)(3) of the Rules (the 10% Rule); and (c) whether a grant of the ap- 
plication would serve the public interest. In an Initial Decision, FCC 
64D-17, released February 28, 1964, Hearing Examiner Thomas H. 
Donahue proposed a grant of WJAZ's application. The Broadcast 
Bureau filed exceptions to the Initial Decision. Oral argument was 
held before a panel of the Review Board on July 9, 1964. We have 
reviewed the Initial Decision in light of the exceptions and arguments, 
and, with the modifications noted in this Decision and in our rulings 
on exceptions in the Appendix, the Examiner's findings are adopted. 
2. The essential facts are undisputed. The proposed nighttime 
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operation would be limited to its 23.85 mv/m contour, which contains 
57.4 square miles and 63,100 persons. WJAZ's nighttime normally 
protected (4 mv/m) contour contains 430.6 square miles and 78,041 
persons. Thus, WJAZ would fail to serve 86.7% of the area and 19.1% 
of the population within its normally protected nighttime contour. 
Since it proposes neither a first local transmission facility nor service 
to white areas constituting 25% of its service area, the population loss 
pats WJAZ's proposal in violation of the 10% Rule. 
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3. Albany (1960 popul. - 55,890; 1950 popul. - 31,155) is the 
principal city of the Albany Urbanized Area (1960 popul. - 58,353) and 
the seat of Dougherty County (1960 popul. - 75,680). It has four AM 
stations, of which two (WALG and WGPC) operate full time; an FM 
station (WGPC-FM),; anda TV station (WALB-TV). The only night- 
time standard broadcast services received in Albany are WALG and 
WGPC. The Albany business district (1.5 square miles; 6,231 per- 
sons) receives 10 mv/m but not 25 mv/m from WALG, and would 
receive 25 mv/m from the proposed WJAZ operation. Whether the 
business district is a "white area” will be considered below. Exclud- 
ing the business area, 41,182 persons ina 43.5 square mile area pre- 
sently receive AM service only from WALG, and would thus receive 
a second service if WJAZ's application is granted. Finally, 15,687 
persons in a 12.4 square mile area receive both WALG and WGPC, 
and would thus receive a third AM service from proposed WJAZ. 

4. WJAZ plans to extend into nighttime hours programming of 
an agricultural, religious, educational, news, discussion, talks, en- 
tertainment and sports nature. Some of the proposed programming 
is stated to be not presently available in Albany during nighttime 
hours. Several witnesses testified as to past cooperation by WJAZ 
and/or the prospect of future programming. None of the witnesses 
suggested that the existing nighttime radio services in Albany had re- 
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fused to cooperate with him or were inadequate to ao his 
programming purposes. 

5. The WJAZ proposal would not increase the RSS limitation of 
any existing station. Of nine daytime only stations considered, the 
proposal would increase the nighttime RSS limitation of two if they 
were to operate nighttime, affecting only 241 persons. WJAZ made 
a showing that no other frequency is as suitable for nighttime use at 
Albany as 960 kc. 

6. The Examiner viewed the instant case as one involving two 
problems: (1) whether the Albany business area is a standard broad- 
cast "white area” and (2) whether the 10% Rule should be waived. 
The Examiner concluded that in determining whether the Atlanta 
business area receives "primary service” from Station WALG, Rule 
73.188(b)(1), which requires the location of transmitters so that exist- 
ing stations will place at least a 25 mv/m signal over business and 
industrial areas of their principal communities, applies. Rule 73.182, 
which requires 10 to 50 mv/m for primary service and which was 
held to apply in Alkima Broadcasting Co., 30 FCC 932, 21 RR 732 
(1961), was held by the Examiner not to apply in this case because 
Albany's population is over 55,000 persons. Considering then 
WJAZ's proposal to serve this "white area", and its proposal to 
serve other underserved areas with a meaningful program service, 
plus the facts that no interference would be caused to existing sta- 
tions, no preclusion of future use of the frequency is anticipated, and 
no other frequency 


[543] 


is as practicable for use in Albany, the Examiner concluded that the 
10% Rule should be waived. 

7. The Bureau excepts to both conclusions. It contends that the 
Examiner erred in ignoring the current rules (73.182 and Alkima) of 
the Commission and that Rule 73.188 sets the standards for prem- 
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_ium, not primary service. WPGC, Inc., FCC 59-1139, 19 RR 394 
(1959), is cited by the Bureau. Thus, the Bureau argues that the 
6,231 persons credited by the Examiner as being without primary 
service should be added to the population in the gray area, making 
a total of 47,413 persons who would receive a second AM service 
from WJAZ. Such gray area service, the Bureau contends, is insuf- 
ficient to warrant a waiver of the 10% Rule. Hudson Valley Broad- 
casting Corp. (WEOK), 36 FCC 461, 2 RR 2d 27 (1964), is cited. 

8. The Examiner's conclusion that WJAZ would serve a "white 
area” containing 6,231 persons is erroneous. A "white area" is an 
area which does not receive primary service from any existing 
broadcast station. The Albany business area receives primary 
service (10 mv/m or greater) from Station WALG, Albany. That 
10 mv/m or greater is sufficient to constitute primary service is 
abundantly clear from the Alkima decision cited by the Bureau. We 
see no valid distinction between the community involved in Alkima 
(West Chester, Pennsylvania, with a population of approximately 
16,000 persons) and Albany which would justify the Examiner's 
holding that 25 mv/m or greater is required to constitute primary 
service herein. The signal strength requirements for primary 
service, defined by Rule 73.182, are not to be confused with the re- 
quirements for location of transmitter so as to provide premium 
service to the principal community, as defined by Rule 73.188. The 
Commission's priorities of standard broadcast allocation, insofar as 
service to "white areas" is concerned, are related to signal adequacy, 
not transmitter location. Thus, the Albany business area is nota 
"white area"; WJAZ would not provide a first primary service thereto; 
and the Examiner's observations to the contrary must be rejected. 

9. We turn now to the ultimate issue: whether circumstances 
exist which would warrant a waiver of Rule 73.28(d)(3), the 10% Rule. 
As previously noted, WJAZ's proposal would not increase the night- 
time RSS limitation of any existing station or significantly increase 
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the nighttime RSS limitation of any daytime station if it were to operate 
nighttime; 960 kc was shown to be the most suitable frequency for 
nighttime use at Albany; Albany, with a population of over 55,000 per- 
sons, would receive its third nighttime transmission facility; 47,413 
persons would receive their second nighttime primary service; and 
15,687 persons would receive a third primary nighttime service. The 
most compelling feature of the proposal, then, is service toia gray 


area in which over 47,000 persons reside. In our view, however, this 
factor is not sufficient to override the policy objectives of 
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the 10% Rule. See Hudson Valley Broadcasting Corp. (WEOK), 36 
FCC 461, 2 RR 2d 27 (1964). This applicant presents less compelling 
a case for waiver of the 10% Rule than was presented in the Hudson 
Valley proceeding. We have here no service to a "white area”; a 
competitive local nighttime service would be provided to only a por- 
tion of the principal community; and a third service would be pro- 
vided to the remainder of the community. Under these circumstances, 
the Hudson Valley decision is considered to be controlling, andWJAZ's 
application must be denied. 

ACCORDINGLY, IT IS ORDERED, This 14th day of August, 1964, 
That the application of James S. Rivers, Inc., (BP-15114) to extend 
the facilities and operation of Station WJAZ, Albany, Georgia, from 
daytime-only operation on 960 kilocycles, 5 kilowatts power, employ- 
ing a directional antenna, to unlimited time on the same frequency 
with 1 kilowatt power nighttime, 5 kilowatts daytime, utilizing a dif- 
ferent directional antenna day and night, IS DENIED. 


/s/ Donald J. Berkemeyer 
Member, Review Board 
Federal Communications 
Commission 
Attachment 


Released: August 17, 1964 
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APPENDIX 


Rulings on Exceptions to Hearing Examiner's Initial Decisions 
Exceptions of Chief, Broadcast Bureau 


Exception No. Ruling 


1,3, 4, 5, 6 Granted. The Examiner's Findings are amended 
as requested. 
Granted for the reasons stated in paragraphs 9 
and 8 of this Decision. 
Denied. Under the circumstances, The Exam- 
iner's rulings were not unreasonable. 
Denied as not of decisional significance. 
Granted for the reasons stated in this Decision. 
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CONCURRING STATEMENT OF BOARD MEMBER SLONE 


I concur. The Review Board's decision in Hudson Valley Broad- 
casting Corp. (WEOK), to which I dissented, requires a denial of the 
application in this proceeding. While the Commission has granted 
an application for review of the Board's decision in Hudson Valley, 

a final determination therein has not been reached. Under the cir- 
cumstances, the decision in Hudson Valley must be deemed to be 
controlling precedent. 
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[Rec'd. Sept. 16, 1964] 
APPLICATION FOR REVIEW 


James S. Rivers, Inc., by and through its attorney, herewith 
submits its Application For Review of the Decision released on Au- 
gust 17, 1964, by the Review Board. 

In support thereof, the following is submitted: 


I. Preliminary Statement 

1. As shown herein, this case contains novel and important ques- 
tions of law and policy which should be decided by the Commission. 
The Review Board has failed to give adequate consideration to vital 
testimony of 20 witnesses, which testimony bears heavily on the ques- 
tion of need for this service. 

2. This proceeding involves the application of James S. Rivers, 
Inc., licensee of Station WJAZ, Albany, Georgia (hereinafter WJAZ) 
to increase its present facilities (960 kc with power of 5 kw, direc- 
tional antenna, daytime only) to operate unlimited time on the same 
frequency with power of 1 kw nighttime utilizing a different direc- 
tional pattern day and night. 

3. The application was designated for hearing by an Order re- 
leased May 21, 1963, upon the following issues: 

(1) To determine the areas and populations whicti may be 
expected to gain or lose primary service from the proposed 
operation of Station WJAZ and the availability of other pri- 
mary service to such areas and populations. 
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(2) To determine whether interference received from all 
sources would affect more than ten per cent of the popula- 
tion within the normally protected nighttime primary service 
are of the proposed operation of Station WJAZ, in contraven- 
tion of Section 3.28(d)(3) of the Commission's Rule, and, if 
so, whether circumstances exist which would warrant a 
waiver of said Section. 

(3) To determine, in the light of the evidence dataced pur- 
suant to the foregoing issues, whether a grant of the appli- 


cation would serve the public interest, convenience and 
necessity. 
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3. The hearing was held on July 30 and 31, 1963, and in an Initial 
Decision released February 28, 1964, Examiner Donahue granted the 
application. 

4. Exceptions were filed by the Broadcast Bureau on April 10, 
1964, and Oral Argument was held before the Review Board on July 
9, 1964. The decision of the Review Board denying the application 
was released on August 17, 1964. 


Il, Enginee ring Considerations 


5. The question in this proceeding is whether circumstances 
exist which would warrant a waiver of Section 3.28(d)(3) of the Com- 
mission's Rules and Regulations, since the proposal of WJAZ to 
operate at night involves a loss affecting 19.1 per cent of the popula- 
tion in its normally protected 4 mv/m contour. Actually, since 
WJAZ does not now operate at night, any service which it would ren- 
der if this application were approved would be a new service to the 


areas and populations within the interference-free nighttime contour. 

6. In spite of the nighttime limitation under which WJAZ would 
operate, a new nighttime service to 63,100 people in an area of 57.4 
square miles would be made available to Albany and surrounding 
area. Approximately 42,000 persons would receive a second primary 
service in the area proposed to be 
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served, and 15,687 persons would receive a third primary service. 
Stated in another way, approximately 42,000 persons would receive 
a first competitive service, and 15,687 persons would receive a sec- 
ond competitive service. 

7. In addition to the substantial areas and populations which for 
the first time would receive a first and second competitive service, 
it is the position of WJAZ that all the business and industrial areas 
of Albany, Georgia, would for the first time receive a 25 mv/m 
signal. The Albany business district is located within 1.5 square 
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miles and contains 6,231 persons. The two existing full-time Al- 
pany stations (WALG and WGPC) do not render 25 mv/m signals to 
this area and population. 

8. It has been our position throughout this proceeding that, 
under the Commission's Rules and Regulations, a station whose 
studios are located in the community it serves must cover the busi- 
ness and industrial areas with its 25 mv/m contour. The Broadcast 
Bureau and Review Board contend that 10 mv/m is all that is re- 
quired; that this constitutes primary service to the business and 
industrial areas; that the rule requiring a minimum of 25 mv/m 
simply applies to transmitter locations of stations within the com- 
munity; and that such stations must deliver a “premium” or "bonus" 
signal of 25 mv/m. 

9. It is our contention that the Rules of the Commission should 
be applied in this proceeding as well as to applications which are 
filed for new facilities. In other words, if WALG and WGPC were 
applicants for new facilities in Albany, Georgia, and if their proposals 
showed that they both would fail to put 25 mv/m signals over the busi- 
ness district of Albany, their applications would not be granted without 
a hearing. Whether the 25 mv/m signal is considered a “primary” 
service or a "premium or bonus" service is immaterial. 
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The fact remains that WJAZ would be the only full-time station in Al- 
bany, Georgia, which would deliver this kind of service to a population 
of 6,231. 

10. The Broadcast Bureau and Review Board argue that the Ex- 
aminer was in error when he found that WJAZ would for the first time 
put the required signal strength over the business area of Albany, 
Georgia. We believe that the Examiner was completely justified in 
distinguishing the Alkima (21 R.R. 782) case from the present proceed- 
ing since Alkima involved the town of West Chester, Pennsylvania, 
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with a population of approximately 16,000 persons as compared to Al- 
bany, Georgia, with a population of approximately 55,000. West Ches- 
ter, the Examiner correctly reasoned, contained a population barely 
over the minimum required by Section 73.182(f)(g), and it was held 
that 10 mv/m was sufficient for that community. The reasoning ap- 
plied by the Commission in the Alkima case, the Examiner further 
stated, should not be applied to Albany, Georgia, which contains a 
population of 5-1/2 times the minimum population specified by the 
Rule. In short, the Examiner is eminently correct when he points out 
that Alkima did not establish a firm and immutable principle "govern- 
ing for all time the signal strength necessary to constitute primary 
service over business and factory areas of cities regardless of size.” 

11. Assuming for the sake of argument, that the Commission does 
not agree that WJAZ will serve a white area, namely, the business and 
industrial areas of Albany, Georgia, the fact remains that WJAZ will 
serve a gray area containing a population of approximately 42,000 and 
will render a second competitive service to approximately 15,647 per- 
sons. The fact that WJAZ would bring to these areas and populations 
first and second competitive service to approximately 58,000 people 
are compelling reasons for waiver of the Commission's 10 per cent 
Rule. 
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12. However, there are a number of other impressive reasons 
contained in this record for a waiver of the Rule. These are as fol- 
lows: 

(1) No objectionable interference will be caused by the pro- 
posal to any existing full-time stations. 

(2) No objectionable interference would be caused to any 
full-time stations as may be proposed on the same frequency. 
(3) The proposal of WJAZ would not preclude full-time 
operation of stations now operating daytime only. 

(4) There are no other frequencies available for full-time 
use at Albany, Georgia. 
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Ill. Non-engineering Considerations 


13. This case involves matters that are more important than the 
engineering considerations and these are the past, present, and future 
programming policies of WJAZ. In order to show the great public 
service that WJAZ has rendered in the past and will render at night 
if this application is granted, the testimony of some 20 leading citi- 
zens of the community was received. Without exception, this testi- 
mony shows that WJAZ has done an outstanding job in the community 
since its inception. WJAZ has done more than merely give lip serv- 
ice to the needs and desires of its listening audience. 

14. It must be remembered that almost 40 per cent of the popu- 
lation of Albany, Georgia, are members of the Negro race. Among 
the witnesses who testified in this proceeding are the leaders of the 
Negro community. These witnesses voluntarily appeared and testi- 
fied that WJAZ is the only station in Albany, Georgia, which has ever 
rendered a meaningful service to the Negro community. Among the 
witnesses were educators, clergymen, and businessmen. 
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They testified that WJAZ was the only station in the community 
which offered its facilities to all of its citizens regardless of race, 
creed or color; that they had conferred with the owners and manage- 
ment of the station; and that representations were made to them that, 
if the station were allowed to operate at night, the same type of mean- 
ingful cooperation would be rendered as is presently being done in the 
daytime hours. 

15. Aside from the great service which WJAZ has rendered to 
the Negro community, its record with respect to all of its service is 
outstanding. It is most unusual, we think all will agree, that a day- 
time-only station employs seven mobile units principally for the pur- 
pose of gathering news of local and regional importance as quickly as 
possible. Testimony of some of the witnesses reveals that this type 
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of news gathering facilities has been very helpful to the city govern- 
ment and to all of the citizens of the community. 

16. The treatment by the Review Board of the testimony of the 20 
witnesses who appeared for WJAZ is unfair and not in accordance with 
the record. In paragraph 4 of the Review Board's Decision, all of this 
testimony is disposed of in the following manner: 

“Several witnesses testified as to past cooperation by WJAZ 
and/or the prospect of future programming. None of the wit- 
nesses suggested that the existing nighttime radio services 
in Albany had refused to cooperate with him or were inade- 
quate to accomplish his programming purposes." (underlin- 
ing supplied). 

17. Contrary to the Review Board's comments quoted above, the 
testimony in this record shows that WJAZ has been the only station 
in the community that has wholeheartedly cooperated with all seg- 
ments of the Albany population including the Negro community. We 
believe that it is very significant that none of the Negro leaders in the 
community has appeared over any of the other facilities on a regular 
basis. The history of WJAZ shows that it has not 


[553] 


waited for Negro leaders to ask for the use of its facilities. WJAZ 
has, in the best tradition of the industry, sought out these people and 
asked them to use WJAZ in a meaningful way. Moreover, the import- 
ance of this matter lies in the fact that WJAZ, unlike other stations in 
Albany and elsewhere, does not just "cater" to its large Negro popula- 
tions but rather has tried to treat them as an integral part of its com- 
munity life. It has broadcast regularly scheduled programs from Al- 
bany State College, one of the largest Negro institutions in the South, 
and it has broadcast regularly scheduled religious programs conducted 
by Negro ministers. In these times, especially having in mind the fact 
that the Civil Rights Act of 1964 is now the law of the land, it be- 
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hooves the Commission to take cognizance of a licensee in the State of 
Georgia which has recognized the rights of all men long prior to the 
enactment of the Civil Rights Act. This subject, we believe, was not 
treated fairly by the Review Board since it is our belief that this is 
the most impressive cause for a waiver of the Commies tons 10 per 
cent Rule. 

18. The past record of WJAZ in the various types of programs 
has been outstanding, and it is represented will be expanded in its 
proposed nighttime operation: 

(1) It has carried regularly scheduled programs of interest to 
the farming community and proposes to expand on such programming 
if allowed to operate at night. 

(2) It has carried regularly scheduled religious programs and 
intends to carry religious programs during the nighttime hours. In 
the field of religion, evidence shows that W4JAZ has been the only sta- 
tion in the community to offer its facilities to the large Negro popula- 
tion living in the area. It has made commitments to representatives 
of the Negro churches in Albany that if the station is permitted to 
operate at night, its facilities will be made available to such churches. 
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(3) In the field of education, the programming policies of WJAZ 
have been unique and outstanding. In addition to broadcasting educa- 
tional programs sponsored by the University of Georgia and Georgia 
Tech, it has made its facilities available to Albany State College, one 
of the largest Negro institutions in the South. No other station in Al- 
bany has ever carried programs on behalf of this institution. The 
programs involving Albany State College have included music pro- 
grams, dramatic programs, programs of their Speech Department, 
and announcements concerning the various activities of the College. 
Students from the College have also appeared in roundtable discus- 
sions, and professors of the College have appeared on special pro- 
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grams discussing various phases of education. Definite commitments 
have been made by the station to representatives of Albany State Col- 
lege that, if the station is permitted to operate at night, it will devote 
even more time during such hours to activities of interest to the Col- 
lege. 

(4) In the field of news reporting, WJAZ has regularly scheduled 
news programs throughout the day and proposes to have the same 
policy during the nighttime hours. WJAZ employs seven mobile units 
which cover an area within 30 miles of Albany. These mobile units 
collect local news from the scene where news events happen. Testi- 
mony from the Civil Defense Director and other officials of the state 
and city shows that the use of these mobile units have been of in- 
estimable value to the community and that they can be of particular 
help if news events and local happenings can be broadcast at night by 
use of the mobile units. WJAZ newsmen have flown with units of the 
Strategic Air Command on training flights, on B-52 bombers, and have 
interviewed pilots, ground crew members and information officers. 
Some of these interviews have been taped and broadcast at a later 
time. In other cases, some of the broadcasts have been carried live 
by use of the mobile units. Evidence of the 
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outstanding efforts on the part of WJAZ newsmen is the fact that its 
news director was the only Albany newsman invited to President Ken- 
nedy’s Foreign Policy Conference held in March, 1963. 

(5) In the proposed schedule for nightime operation, WJAZ has 
provided for a 55-minute discussion type program which will be known 
as “Open Line”. This program will be broadcast for 55 minutes each 
night, seven days a week, and will enable Albany's citizens to call the 
station through the beep-a-phone and discuss various topics of general 
interest to the community. No other station in the Albany area has 
such a program. Plans have been made to broadcast from time to 
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time other types of discussion programs sponsored by the ‘League of 
Women Voters, political campaigns and matters pertaining to city 
government. 

(6) In the category of talks, WJAZ each day carries a 15-minute 
program particpated in by the Home Demonstration Agent, the County 
Agent, the Mayor of the City of Albany, the City Manager of the City 
of Albany, and the Head of the Boys and Girls Club of Albany. Similar 
programs are planned if the station is permitted to operate at night. 
Talks will also be given by personnel representing Albany; State Col- 
lege. Due to the wide interest of the residents of Albany and surround- 
ing area in fishing and hunting, WJAZ has a regularly scheduled pro- 
gram, Monday through Saturday, twice a day, entitled "Fishing Re- 
ports”. In the hunting season the program becomes "Fishing and 
Hunting Guide of the Air". Programs of interest to both fishermen 
and hunters, in season, will be broadcast by the station at night. 

(7) The policy of WJAZ in the field of entertainment has been and 
will continue to be to carry music that will appeal to all segments of 
the population. The mobile units will be used at night to carry live 
programs of an entertainment nature. 
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(8) At the present time WJAZ broadcasts results of sporting 
events such as baseball, football, basketball and other athletic events. 
If permitted to operate at night, the station will broadcast live the 
important athletic events. Since WJAZ is not affiliated with a network, 
it will be able to devote more time in this category than the other 
stations in the community. 

(9) The Review Board has brushed aside all of the engineering 
considerations for waiver of the 10 per cent Rule and, as shown here- 
in, has given only glancing attention to the impressive testimony of 20 
witnesses in this proceeding bearing upon the great need for the pro- 
posed nighttime operation of WJAZ. Finally, it has based its decision 
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on Hudson Valley Broadcasting Corp. (WEOK) 2 RR 2d 27, in which it 
denied the application of WEOK because its proposed operation would 
violate the 10 per cent Rule and did not make out a case for waiver. 
The Review Board has found that WJAZ presents a "less compelling 
case for waiver of the 10 per cent” than exists in the Hudson Valley 
case. We sincerely believe that aside from engineering considera- 
tions, the showing that WJAZ has made in this proceeding is far su- 
perior to the showing made in the Hudson Valley case. We believe 
that, when 2 compelling need for the new service has beenestablished, 
it overrides engineering considerations. In short, we believe that we © 
have made out an impressive case for waiver of the 10 per cent Rule. 

20. In addition, and more importantly, the proposed operation of 
WJAZ would give it an opportunity to expand on its very unique and 
excellent public service programming and enable it to serve all of its 
listeners during the nighttime hours in the same manner that it has 
during the daytime hours. 

Iv. Commission Precedents 


21. Where applications have involved a gross violation of Section 
3.28(d)(3) of the Rules, the Commission has denied such applications, 
absent a showing of "extraordinary", "unusual" or "exceptional" cir- 
cumstances. 
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In WPET, Inc. 20 RR 824, the Commission denied the application be- 
cause 65.5% of the people in the normally protected contour would not 
receive service, and the applicant showed "no extraordinary circum- 
stances" upon which to base a waiver of the Rule. In Capitol Broad- 
casting Co., 20 RR 979, 60% of the population including 15% of the 
county involved would not be served by the proposal and the applicant 
failed to show "exceptional circumstances” for a waiver. 

22. In South Kentucky Broadcasters, 18 RR 158a the applicant 
failed to make a showing that a need existed for the service in view of 
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the violation of the Rule. In Sunshine State Broadcasting Co., Inc. 22 
RR 963, 966a, the Commission found that 49.7% of the population within 
the 4.0 mv/m normally protected contour would receive interference, 
and the application was denied. 

23. In all of these cases and in others the percentage of the popu- 
lation which would not be served was extraordinary and in each case 
the Commission was unable to find extenuating circumstances strong 
enough to warrant a waiver of the Rule. In this case, WJAZ would fail 
to serve approximately 19% of the population within the nighttime nor- 
mally protected contour, a far cry from the factual situation in the 
cases cited. Moreover, it is submitted, a very strong showing has 
been made of a need for this service by WJAZ. The best way of show- 
ing such a need is by obtaining testimony from leaders of the com- 
munity -- not just from the licensee. This we have done. It is further 
submitted that in this case, unlike Huntington-Montauk Broadcasting, 
Co., Inc., 16 RR 173, the programming evidence involves "very unusual 
circumstances" and is therefore of great decisional significance. 

24. It is hard to conceive of a case where the program evidence 
is more important than in this one. WJAZ is the only station in Al- 


bany which truly gives meaningful cooperation to all its citizens, re- 
gardless of race, creed or color. This becomes truly significant 
when 40 per cent of the Albany 
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population happen to be of the Negro race. The testimony of the 20 
witnesses including leaders of the Negro community cannot be ignored 
or treated lightly as was done by the Review Board. Standing alone, it 
is strong enough to warrant a waiver in this case. When considered 
along with the engineering findings and conclusions in this case the 
decision of the Review Board must be reversed. 


25. The case of Granite State Broadcasting Co., Inc. 17 RR 817 
(1959) is in many ways similar to this one. There, the Commission 


granted the application of WKBR, Manchester, N. H., to change its 
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frequency and increase its power to 5 kw, unlimited time. Almost 

20 per cent of the population within the normally protected nighttime 
contour does not receive service from WKBR. One of the reasons for 
waiving the 10 per cent Rule was that WKBR would pick up more popu- 
lation than it was then serving. However, the Commission made ex- 
tensive findings on the meritorious program service of the station and 
the fact that such service would be available to additional thousands 

of persons in the area. In addition it was found that no objectionable 
interference would be caused to existing stations. 


26. In Granite State, a station operating on a local channel was 
allowed to change to a regional channel and increase its power. Here 
WJAZ operates daytime only and seeks to operate fulltime. All of the 
persons within the interference free nighttime contour do not now re- 
ceive service from WJAZ. As shown herein, some 63,100 people in 
an area of 57.4 square miles would receive WJAZ service at night for 
the first time. This figure is approximately three times as high as 


the number picked up by WKBR. 

27. Moreover, like WKBK, WJAZ has demonstrated conclusively 
that it has a very meritorious and outstanding program service which 
it wishes to make available at night as well as in the daytime. WIJAZ 
is not affiliated with a 

1559] 
network and it renders local community program service not dupli- 
cated by any other station. Like WKBR, WJAZ will not cause any in- 
terference to existing stations, nor would it block any existing day- 
time stations on the 960 channel from going fulltime. 


V. Summary 
28. This case cannot and should not be decided on engineering 


grounds alone. Moreover, from strictly an engineering standpoint, 
the application of WJAZ meets all of the criteria established by the 
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Commission in previous decisions; but in addition, the great differ - 
ence between this case and previous cases is that a compelling need 
has been established for this service. 

29. This case must be decided on the facts as areeentea in this 
record. The unique and compelling need for this service overrides 
the fact that the 10% rule is not strictly followed. : 

30. The question that must be decided in this case is whether 
the public interest will be served by granting this application. Since 
no objectionable interference will be caused to any existing or pro- 
posed operations by the WJAZ proposal, no injury is caused to the 
public interest from the standpoint of present or future allocations 
on this channel. Since there is no other channel available for full- 
time operation in Albany, Georgia, for all practical purposes, it 
means that WJAZ is forever barred from increasing its facilities if 
this application is denied. 

31. In view of the compelling need which has been established for 
this new service, the denial of the WJAZ application for nighttime 
operation will do injury to the public interest, more particularly to 
the persons living in Albany, Georgia, and surrounding area. Under 
the circumstances of this case, having in mind the very excellent past, 
present and proposed future programming of the station, the Com- 
mission will be enhancing the public interest by waiving — 
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the requirements of the 10 per cent Rule. By so doing, it is incon- 
ceivable that a bad precedent would be set. This case would involve 
the failure to serve 19 percent of the population which would be 
served within the 4 mv/m normally protected contour. On many 
occasions the Commission has pointed out that where "special" or 
"unusual" circumstances exist, the Commission will waive the re- 
quirements of the 10 per cent Rule. It is submitted that it would be 
hard to conceive of an applicant who has made out a better case than 
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WJAZ. The special or unusual circumstances which have been re- 
ferred to by the Commission exist in this case in a far more signi- 
ficant way than in many other cases which have been decided favorably 
by the Commission. The grant of this application would result in a 
fair, efficient and equitable distribution of radio facilities. 

32. There is no possible way in which the granting of this appli- 
cation will degrade the frequency involved. WJAZ can use this 
frequency at night without doing violence to the rights of other 
licensees on the same channel and without damaging in any way future 
opportunities of other stations and applicants for the use of that 
channel. The record in this case shows that the use of 960 kc by 
WJAZ at night would be in the best interests of the public. The 
application of WJAZ should be granted. 

WHEREFORE, the premises considered, it is respectfully re- 
quested that the Commission review the record in this proceeding; 
and that it reverse the decision of the Review Board and grant the 
application of WJAZ; and for such other and further relief as in its 
best judgment is warranted in these circumstances. 


Respectfully submitted, 
JAMES S. RIVERS, INC. 
By /s/ Philip M. Baker 
Its Attorney 
[562] 
[Received Oct 1, 1964] 
BROADCAST BUREAU'S COMMENT ON 
APPLICATION FOR REVIEW 


On September 16, 1964, James S. Rivers, Inc. (WJAZ) filed an 
Application for Review requesting the Commission to review the 
Decision of the Review Board, 37 FCC 658, released August 17, 1964, 
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denying the above-captioned application. The application sought the 
addition of nighttime operation with a power of 1 kilowatt, direction- 
alized to the existing facilities of Station WJAZ, Albany, Georgia, a 
Class III station operating on 960 kc with 5 kw power, we only, 
directionalized. 

1. The applicant urges that this case contains novel anil import- 
ant questions of law and policy which should be decided ee the Com- 
mission. We disagree. 

2. The applicant urges (Paragraphs 6-10) that the Board erred 
in holding that the proposal would not serve a claimed white area be- 
cause a portion of the business and industrial areas of Albany re- 
ceived a signal of less than 25 mv/m although more than 10 mv/m 
from another local station. The Board's ruling is soundly based 
upon the proper and logical interpretation of Sections 73. 182 and 
73.188 of the Commission's Rules, and the Commission's decision 
in Alkima Broadcasting Co., 30 FCC 932 21 RR 732 (1961). : 

[563] : 

3. In Paragraphs 13, et seq., it is urged at considerable length 
that, as justification for waiver of the violations of the 10% Rule, more 
important than the engineering considerations are the past, present, 
and future programming policies of WJAZ. In Paragraph 15 the 
applicant states: | 

"Aside from the great service which WJAZ has rendered 
to the Negro community, its record with respect to all of its 
service is outstanding. It is most unusual, we think all will 
agree, that a daytime- -only station employs seven mobile 

units principally for the purpose of gathering news of local 

and regional importance as quickly as possible zox''(emphasis 

added) 

There is no basis in the record of this proceeding to warrant a 
conclusion that the applicant renders a "great" service to the Negro 
community, or that any aspect of its present daytime operation is 
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“outstanding.” The applicant's General Manager testified at the 
hearing that all of the applicant's salesmen's cars have mobile units 
(Tr.91), and (92): 


““cxxAll of us have them in our cars. We use them for 
multiple purposes, for news purposes, to see where we are all 
at. If a news story is breaking then we use them for that.” 
(emphasis added) 

We think the applicant's use of mobile units is commendable. How- 
ever, the record establishes that the seven mobile units are not used 
principally for news. 

4. The applicant urges that the Review Board was unfair and 
“not in accord with the record” in "disposing of" the testimony of its 
20 witnesses in the last two sentences of Paragraph 4 of the Decision. 
We submit that Paragraph 4 of the Decision gives the applicant's 
proposed use of the nighttime service all the consideration that the 
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circumstances and the record warrant. We submit that there has been 
no showing that the applicant’s nighttime proposal will serve any 
special or compelling need. 

5. The ultimate issue in this proceeding is whether circum- 
stances exist which would warrant a waiver of the 10% Rule --taking 
into account the applicant's technical showing as well as its pro- 
posed programming showing. The Board held the decision in Hudson 
Valley Broadcasting Corp. (WEOK), 36 FCC 461, 2 RR 2d 27 (1964) to 
be controlling, and on the basis thereof denied the application of 
Rivers. 

6. However, it should be pointed out that by Order (FCC 64-542) 
released June 18, 1964, the Commission granted an applicatim to 
review the decision in Hudson Valley, and oral argument is scheduled 
to be held on October 15, 1964. In view of this circumstance, con- 
sideration of the instant application should be deferred until the Com- 
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mission has reached its decision with respect to Hudson Valley. The 
instant application for review can then be disposed of in the light of 
such decision. 1/ 1 the Commission should affirm the Board's 
Decision in Hudson Valley, then in our opinion it should affirm the 
Board in the instant proceeding and deny the application for review. 


Respectfully submitted, | 
/s/ James B. Sheridan 

Chief, Broadcast Bureau 

by Thomas B. Fitzpatrick 

Chief, Hearing Division: 


/s/ Earl C. Walck 
Attorney 
Federal Communications Commis- 
October 1, 1964 sion 


1/ 


We are in agreement with the Board that this applicant presents 
"less compelling case for waiver of the 10% Rule" then was 
present in the Hudson Valley case. 


[566] 
[Received Oct. 6, 1964] 


REPLY OF JAMES S. RIVERS, INC. TO 
COMMENT OF BROADCAST BUREAU 


James S. Rivers, Inc. (hereinafter WJAZ), by and through its 
attorney, herewith submits its Reply to the "Comment" of the Broad- 
cast Bureau in connection with the Application for Review filed by 
WJAZ on September 16, 1964. 

In support thereof, the following is shown: 

1. The Review Board and the Broadcast Bureau urge that 
Hudson Valley Broadcasting Corp. (WEOK) 2 RR 27, is controlling in 


this case. The Bureau further urges that the Commission take no 
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action on WJAZ's Application for Review until it has decided the 
Hudson Valley Case. We submit, as was shown in our Application for 
Review that the facts in Hudson Valley are not similar to the facts 

in this case on at least two counts. WEOK would fail to serve 38.5 per 
cent of the population at night within the 4 mv/m normally protected 
contour. WJAZ, on the other hand, would fail to serve 19.1 per cent. 
The violation involved in this case is 9 per cent above the maximum 
allowed by the Rule. The violation in Hudson Valley is 28.5 per cent 
above the maximum. Although it is true that a violation exists in both 
cases, the gravity of the violation must also be considered. 
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2. The other important difference between the Hudson Valley 
case and the instant proceeding is that WJAZ has clearly established 
a compelling need for the nighttime service in Albany, Georgia. No 
such showing was made in Hudson Valley. The Broadcast Bureau 
and the Review Board make the sweeping conclusion that the testi- 
mony of the 20 leading citizens of Albany, Georgia, do not establish 
a sufficient basis for a waiver of the ten per cent rule. We submit 
that a careful reading of the testimony of these 20 witnesses should 
convince the Commission that the service that is being rendered now 
by WJAZ and which would be rendered if its application is granted is 
unique, outstanding, and is definitely needed by the community of 
Albany, Georgia. 

3. The Bureau states that, "There is no basis in the record of 
this proceeding to warrant a conclusion that the applicant renders a 
‘great’ service to the Negro community, or that any aspect of its 
present daytime operation is ‘outstanding.’'' It is puzzling to say the 
least how the Broadcast Bureau can flatly take such a position. As 
has been shown in this proceeding thus far, almost 40 per cent of the 
population of Albany, Georgia, is composed of members of the Negro 
race. It has further been demonstrated that WJAZ has been the only 
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station in that city which has, on a regular basis, made its facilities 
available to representatives of the Negro population. It was further 
shown that, on such occasions, WJAZ has rendered a meaningful 
service to the Negro population in that the station has broadcast 
round-table discussions conducted by representatives of Albany State 
College, one ofthe largest and oldest Negro colleges in the: United 
States. WJAZ has broadcast church services directly from Negro 
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churches and has broadcast announcements and other information of 
great interest to all of its listeners, regardless of race, creed or 
color. 

4. We submit that these are most unusual policies for a station 
located in the deep South and should and must be considered as out- 
standing in a community where the other stations have not So con- 
ducted themselves. We submit that, when WJAZ is the only station in 
the community which has the courage and the foresight to meet the 
needs and desires of all its listeners, it has the right to maintain that 
its service to that community is excellent and is outstanding and has 
justified its request for expanded facilities. When the public service, 
past, present, and future, of WJAZ is given the kind of consideration 
that it should be given and when it is further recognized that the 
application of WJAZ meets all of the criteria which have been 
enunciated in previous cases -- only one conclusion can be reached by 
the Commission -- the application of WJAZ should be granted. 

5. As examples of the kind of testimony received in this pro- 
ceeding, the Commission is urged to read the depositions of Rev. E. 
James Grant (pages 3-9 of the Depositions); Rev. Benjamin Gay (pages 
47-53 of the Depositions); and Osmond Henry Brown, Jr., Admini- 
strative Assistant to the President of Albany State College (pages 71- 
80 of the Depositions). Mr. Brown's testimony, we believe, sum- 
marizes the feeling that the Negro community has, with respect to 
WJAZ, and why we believe that the service rendered and is to be 
rendered is unique and outstanding: 
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Q. "Reverend, let me ask you this--do you think that the coopera- 
tion that you have received from WJAZ is unusual or unique in this 
area? 

A. “I would say so, yes. 

Q. “And would you please explain that? 

A. "I would say so because of the fact that WJAZ has, and I'm 
speaking not only from the standpoint of the College but from the 
standpoint of the Negro community, allotted more time to strictly 
Negro programs than any of the other stations in the area. 

Q. “When you speak of Negro programs, what do you mean? 

A. "I mean programs that are prepared by Negroes, performed 
by Negroes and are beamed to the Negro audience, and this is parti- 
cularly what I mean, and I think their programs which may or may not 
be of interest to white persons but definitely have interests for Negro 
persons and are, therefore, we might say specifically for their bene- 
fit. The announcements concerning Negro businesses, the type of 
music and things that are presented as concerning the Negro persons, 
and in the matter of addresses of various other portions of the pro- 
grams, I would think that they were directly beamed to Negro 
audiences; therefore, I would say, unfortunate ly, as you look at the 
other stations’ time allotments, you can see that WJAZ has definitely 
beamed its programs more toward the Negroes and I suppose as a 
result of that have been dubbed as a sort of Negro station which is 
one of the things that people say in dividing up and, as you might say, 
choosing sides and I hope that it hasn't hurt 
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the station but I do know that it has been a tremendous service to the 
people in the community and to us at the College. (pp. 75, 76). 

Q. “In the event that WJAZ is permitted to operate at night, have 
you had any discussion with Mr. Smith as to what participation Albany 
State College would have in the nighttime programming ? 


A. "Yes, we have. 

Q. "Will you describe that, please? 

A. "Well, this is just a little background material. In talking 
again with preliminaries or discussions about the possibility of pre- 
senting a program on WJAZ, Mr. Smith said that if the nighttime 
license was granted, with the increased allotment of time, that we 
would be given time to have a program and he encouraged us by saying 
that they would schedule a program somewhere in the time area be- 
tween eight and eight-thirty for at least fifteen minutes duration which 
would be an educational program prepared by the College to present 
all facets of the program in the College, particularly on the educa- 
tional side for the benefit of the total population of the listening 
audience. 

Q. "Do you know whether Albany State College would be interested 
in such a program? 

A. "Oh, yes, very definitely. As Director of Public Relations, I 
can certainly say that and that program would come under my parti- 
cular area and, in talking with Mr. Rivers, the owner of the station, 
he was stating that the station would be interested in presenting some 
of the football games and some of the basketball 
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games and some of the other programs of the College if the increased 
time were given, which, of course, would be a great help to us be- 
cause, while we have right on the campus 982 students and more than 
110 faculty and staff members, which means more than a thousand 
people, would be interested right there. All of these students have 
parents and relatives and friends who would be interested in games 
and they would be interested in the news of the games because Albany 
State is an area college. Just as the other stations broadcast the 
University of Georgia games, such a broadcast would be of tremendous 
interest to people in the total listening area." (pp. 77-78) 
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6. It is submitted that on the basis of the engineering evidence in 
this proceeding 'as well as the testimony received from 20 of the civic 
leaders of Albany, Georgia, circumstances have been established 
which warrant the waiver of the 10 per cent rule and a grant of the 
WJAZ application. 

Respectfully submitted, 
JAMES S. RIVERS, INC. 
By /s/ Philip M. Baker 


[Certificate of Service] 


By the Commission: Commissioner Bartley not participating; 
Commissioner Ford absent. 


At a session of the Federal Communications Commission held at 
its offices in Washington, D.C., on the 18th day of November, 1964; 

The Commission having under consideration an application for 
review of the Review Board's decision herein, which application was 
filed September 16, 1964 by James S. Rivers, Inc. (WJAZ), ar a 
opposition thereto filed by the Chief, Broadcast Bureau, and a reply 
to such opposition filed by James S. Rivers, Inc. (WJAZ); 

IT IS ORDERED, That the above-referenced application for 
review IS DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Ben F. Waple 
Secretary 


Released: November 19, 1964 


JA 131 
Tr.32 


[Tr.31]} 


I won't grant the motion to quash because of the fact that we only 
give 6 days instead of 10 in view of the fact that you raise no question 
to the effect of insufficient ability to either prepare yourself for the 
notice or to be present at the taking of the depositions. : 

lam also aware that Mr. Baker said that if you would need more 
time he would afford the time. If you can go down, I think you should 
go down to take the depositions, attend the taking of such depositions. 

If we are going to hold these hearings in Washington, depositions 
can be more widely-used than they have been in the past, and it being 
understood that the Broadcast Bureau is going to want to be on hand 
to cross-examine witnesses. 

MR. WALCK: The Broadcast Bureau does not have the funds, 
and it is not their policy to go out in the field in matters like this. If 
the Examiner's ruling is that the Broadcast Bureau should, then I 
would have a question on timing, as I have a hearing in Washington on 
the 10th. 

PRESIDING EXAMINER: I am not telling the Broadcast Bureau 
what to do. I said what is iden. I have made clear that Iam not going 
to grant the motion to quash. 

I think that would be simplest and most economical, for you to 
attend the taking of the depositions. I am aware that Mr. Baker has 
said if you need additional time he will give it to you, isn't that right ? 


[Tr.32] 


MR. BAKER: Yes, sir, I have made arrangements on the morn- 
ing of July 9, but I can -- 

PRESIDING EXAMINER: I ask you to cooperate with Mr. Walck 
if he finds he can, and elects to be present at the taking of the 
depositions. 

MR. BAKER: I would appreciate it if Mr. Walck can call me no 
later than Monday, as early as possible, and let me know what the 
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position is of the Broadcast Bureau with respect to time ? 

MR. WALCK: You mean more time with regard to going down? 

MR. BAKER: Yes. 

MR. WALCK: That would be the -- 

MR. BAKER: Yes, sir, otherwise-- 

MR. WALCK: I would let you know about 10 minutes after we 
leave here. I am quite sure, in view of the Commission's policy 
and the moneys available, there is no moneys available to take 
depositions. I think we are cut off and that is it. 

PRESIDING EXAMINER: I want to make clear, you can use this 
for whatever purposes, that simply because you were not present 
at the taking of the depositions, that Iam going to sustain every 
objection that was curable had you been present. 

MR. WALCK: I appreciate that the matter of objections will 
come up when they are offered. 

PRESIDING EXAMINER: But if they are of a type that would 


have been curable had you been on the grounds, Iam making it 
[Tr.120] 


serves all of the citizens in the community, black as well as white. 
He is relating his own personal experience in the community and his 
knowledge is derived from his many relations in the community. 

PRESIDING EXAMINER: Have you established satisfactorily 
that the Negro Community has been discriminated against vis-a-vis 
by the other radio stations? That isn't a necessary component. Do 
you want to get that thing into issue here ? 

MR. BAKER: I think that you can draw certain conclusions based 
upon this testimony. It wasn't my intention to show that there was any 
discrimination. 

PRESIDING EXAMINER: I think that what you have done is under- 
standable. I think that you think you have been more sensitive to the 
Negro population, I am speaking collectively, and you want to get that 
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across, but is this the way you do it? Having said that, what have you 
proved with respect to the justification for a substandard nighttime 
service? Because you have a good daytime program service that will 
be continued at night? 

MR. BAKER: Well, substandard-- 

PRESIDING EXAMINER: I mean technically substandard. Isn't 
that a fair way to characterize it? 

MR. WALCK: Yes. 

MR. BAKER: The commission has given us an opportunity to 
show why this facility should be granted in spite of the 
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fact that there is this limitation at night. This is one of the things 
that impressed me as a good reason, the fact that -- 

PRESIDING EXAMINER: How many witnesses that you have are 
colored? I must confess that I was able to get through the testimony 
of the witness immediately before Gay. No, I got to Page 44 of the 
depositions in reading them. : 

MR. BAKER: We had three: Benjamin Gay, R. James Grant, and 
O. H. Brown. Witnesses 2, 5 and 6. 

MR. WALCK: I certainly have no objection to his getting in the 
factual situation that he wants to get in, but certainly when you get into 
a type of presentation of a question, "What is the general reputation of 
a station in the community", then I submit -- 

PRESIDING EXAMINER: I have the same trouble you do. It is 
just opinion. ! 

Here is'a question, and bear in mind that he is talking to a 
colored Minister, "Based on your own knowledge, as well as your 
contacts with all of your friends and associates, what is the general 
reputation of the station in the community?" 

I quite agree with you that reputation in respect to this area vis-a- 
vis a station's operation in the public interest isn't worth the paper it 
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is written on. Here you are talking to a colored Minister and he is 
answering in the context of what it means to his people, meaning the 
Negro people. "Well, it's most outstanding among my people 
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city of Albany and his answer is definitely unsound. Even the Chamber 
of Commerce has the correct population of 55,000 and the witness 
starts with 65,000 and goes to 68,000. 

MR. BAKER: Will you stipulate that Negroes represent one-third 
of the population of Albany? 

MR. WALCK: I won't stipulate. I do think we have got it in the 
record by Mr. Smith's testimony. 

PRESIDING EXAMINER: Will you agree to have that stricken on 
the ground that the response is inaccurate ? 

MR. BAKER: Yes, sir. 

PRESIDING EXAMINER: That was just 19? 

MR. WALCE: Yes, sir. 

PRESIDING EXAMINER: You have the data on the Negro popula- 
tion in here elsewhere don’t you? 

MR. BAKER: Yes, sir. 

MR. WALCK: Page 78, Questions 24, 25. 

PRESIDING EXAMINER: I will sustain 24. 

MR. WALCK: 26 leads into general reputation, and 25 leads into 
it. 

PRESIDING EXAMINER: What he thinks I am not interested in, 
but he is an officer in a Colored College down there and -- 

MR. WALCK: That doesn’t give his testimony any better standing 
than anybody else's. 

PRESIDING EXAMINER: Maybe not better, but more 
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meaningful from the standpoint of demonstrating need. Ihave some 
evidence that this station devotes more time and attention in pro- 
gramming to the Colored population than the other stations do. 
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MR. WALCK: On 26 the answer doesn't cover that he is speaking 
about the quality of programs. "Programs are very good.” We get 
into this generalization. 

PRESIDING EXAMINER: I will sustain that. 

MR. WALCK: Also 27 and 28. 

PRESIDING EXAMINER: I will overrule your objection to 27. 

He has paid particular attention to the fact that here is an inter- 
view and he knows specifically that Negroes were interviewed as 
well as whites. 

I will certainly overrule 28. 

MR. WALCK: Page 82, Question 16. This is a question and 
answer irrelevant to -- 

PRESIDING EXAMINER: Don't you think so? What difference is 
it whether you loaned equipment to the Junior Chamber ? 

MR. BAKER: I have no objection. 

PRESIDING EXAMINER: Sustained. 

MR. WALCK: On page 93, starting at the end of the fifth line 
to the end of the aswer. It is irrelevant. Talking of more schools in 
Albany in the future and so forth. It is completely off the issue here 
as far as anything is concerned. 

MR. BAKER: The last sentence? 


[Tr. 141] 
PROCEEDINGS 


THE CHAIRMAN: The Review Board will hear argument in the 
Albany, Georgia standard broadcast proceeding in Docket No. 15080. 

The Examiner in his Initial Decision concluded that grant of the 
application of James S. Rivers, Inc. would serve the publi¢ interest, 
convenience and necessity. Exceptions were filed by the Chief, Broad- 
cast Bureau. 


In accordance with the general practice, we shall hear Paxcthenk 
in the following order: for the Chief, Broadcast Bureau; and for 
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James S. Rivers, Inc. Counsel for each party shall have 20 minutes 
for the presentation of argument. Should counsel for the Chief, Broad- 
cast Bureau wish to reserve part of his time for rebuttal, he should 
so state at the opening of argument, and the timekeeper will indicate 
when rebuttal time begins. Otherwise, the timekeeper will indicate 
when five minutes remain and when time for argument has expired. 

The Board is familiar with the instant case. Accordingly, while 
counsel are entitled to present their argument as they see fit, the 
Board would prefer that time be devoted primarily to discussion of 
the legal and policy questions pertaining to the case rather than to 
summarization of undisputed facts. 

May I have the appearances of counsel? 

For the Chief, Broadcast Bureau? 

MR. WALCK: Earl C. Walck. 
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THE CHAIRMAN: And for James S. Rivers. 

MR. BAKER: Philip M. Baker. 

THE CHAIRMAN: Very well, Mr. Walck, you tell us if you want 
any rebuttal time. You may begin your argument. 


ARGUMENT ON BEHALF OF THE 
CHIEF, BROADCAST BUREAU 
By 
EARL C. WALCK 


MR. WALCK: I would like to reserve five minutes. Mr. 
Chairman and members of the Board, by its application in this pro- 
ceeding James S. Rivers, Incorporated seeks to expand the facilities 
of station WJAS, Albany, Georgia. The station presently operates day 
time only onthe regional frequency of 960 kilocycles with a power of 
five kilowatts directional antenna. 

The applications seeks the addition of night time operation with the 
power of one kilowatt directional antenna. The only question under 
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the issues is whether the proposed operation would contravene the 10 
percent rule and if so whether circumstances exist which would 
warrant a waiver of the rule. The Initial Decision released in this 
proceeding correctly found and concluded that the proposal would 
suffer interference affecting 19.1 percent of the population within the 
normally protected contour. 

It will.be observed that the interference received would be almost 
two times as great as the allowable maximum contemplated by the 
rules. The Broadcast Bureau has taken a number of exceptions to 
the Initial Decision, including exceptions to the 
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ultimate conclusion justifying a waiver of the 10 percent rule and the 
grant of the application and to the underlying conclusions. We will 
discuss only the most serious and decisive errors and submit the 
remaining exceptions on our brief. 

The Initial Decision concludes that a waiver of the 10 percent 
rule would serve the public interest, and this conclusion is based in 
part upon the conclusion that the proposal would serve a white area 
affecting 6,231 persons. Both of these conclusions are erroneous. 

The proposal will not serve any white area. In support of its 
thesis that its proposal will serve such white area the applicant made 
a showing that the 25 millivolt per meter contours of Albany, Georgia 
stations WALG and WGPC do not embrace all of the business and 
factory areas of Albany, but that applicant's proposal will do so. 

Therefore, the applicant urges that, while the 10 to 50 millivolt 
per meter signal is prescribed by Section 73.182(f) and (g) as 
primary service to the business and factory areas, the rules also 
caution that the values provided there are not satisfactory in cities 
where the main studio is located, and applicant urges then for such 
reason the transmitter site location requirements of 25 to 50 millivolts 
per meter over the business and factory areas set forth in Section 
73.188 (b) should be regarded as primary service. 

The Initial Decision concludes that a 25 millivolt per meter 
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signal is required to provide primary service to the business and 
factory areas of Albany. 

This is error for a number of reasons. One. There is no justi- 
fication for ignoring the current and existing rules of the Commission. 
Two. In Alkima Broadcasting Company, 21 RR 732, the Commission 
held that a signal of at least 10 millivolts per meter constituted 
primary service to business and factory areas of communities with 
populations in excess of $10,000 persons. Three. No matter how 
well intentioned the conclusion was intended to be, an adjudicatory 
proceeding is not the vehicle for amending the Commission's rules. 
Four. This attempted change in a technical rule is not supported by 
any underlying data or studies. Five. The attempted change in the 
rule not only distrubs the relationship between the primary service 
requirements of Section 73.182 (b) which provides that transmitter 
sites shall be located so that, among other things, a minimum field 
intensity of 25 to 50 millivolts per meter will be obtained over the 
business or factory areas of the city. 

In WPGC, Inc., the Commission stated: "Section 3.188(b) is 
designed to insure the location of a transmitter So as to provide a 
premium grade of service to the principal community served as 
distinguished from mere primary service. For that reason Section 
3.188 (b) imposes a higher standard than that which is required for 
primary service.” 
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Upon reaching the conclusion that a 25 millivolt per meter signal 
was required to provide primary service to the business and factory 
areas of Albany, it was also incorrectly concluded that the proposed 
operation will serve an area not now served of 1.5 square miles 
having a population of 6231, and that this later fact provides a valid 
item in the list of reasons why the requirement should be waived. 
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Local station WALG places a 10 millivolt per meter signal over 
all of the area in question and the proposal will not provide any 
service to a white area. The proposal would provide a second primary 
service, or gray area, to 47,413 persons and a third peimary service 
to 15,687 persons. 

Since the proposal will not provide a first primary service to 
6,231 persons, we submit that the conclusion that applicant advances 
impressive cause for waiver is also an erroneous one. We submit that 
the waiver factors advanced by the applicant do not meet the test of 
Sunshine State Broadcasting Company, Incorporated where the 
Commission held that, "To warrant waiver of Section 3.28 (b) (3) 
special circumstances must be shown to exist indicating that the 
public interest requires such exceptional action." 

The number of persons who will receive a second service here, 
47,413, does not warrant a waiver. To granta waiver primarily be- 
cause of gray area coverage would in effect elevate gray area to the 
status of a third exception to the 10 percent 
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rule and would thus sanction a rationale which the Commission ex- 
pressly rejected in adopting the very rule in question. 

In weighing the significance of gray area it is pertinent to 
consider the Commission's decision in Louis Adelman, which involved 
a 10 percent rule violation of 22.5 percent. Waiver was therefore 
denied, even though the proposal would provide a second primary 
service to 49,633 urban residents, which is a little bit more than we 
would have here, 47,000 second primary service, although here we 
also have a primary service of 15,000, and the Adelman case would 
have provided, first, a local transmission facility to the a 
community, a fact not here present. 

Here there would be a third night time facility. Nor is a waiver 
warranted because the proposal will not cause interference to any 
existing full time stations nor that no other frequency is available 
to the applicant. 
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The Commission has so held in Sunshine State Broadcasting 
Company. Nor is the fact that the proposal will not preclude other 
day time stations expanding to night time service a ground for waiver, 
and the Commission has so held in WPET, Incorporated. 

In our view the applicant's programming showing and the need 
reflected by the prospective users and local citizenry is not of such 
a character as to warrant a grant of this application and establishing 
this third night time service in view of the inefficient nature of the 
proposal. 
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A short time ago the Board released its decision in Hudson Val- 
ley Broadcasting Corporation. This decision is particularly appli- 
cable to the instant proceeding. In fact, we think the instant applica- 
tion is even a less worthy application than that in Hudson Valley. 

I shall read from paragraph 10 of the decision here, but before I 
do I would like to point out in Hudson Valley Poughkeepsie had 38,000 
plus population, where at Albany there are some additional ones. 
There are 55,000. And in Hudson Valley the applicant would have 
brought a second night time service. 

Here there would be third night time service. In Hudson Valley, 
making it a stronger case, is the fact that there was a small amount, 
about 1500, white area. Here in this case there is no white area what- 
soever. In Hudson Valley paragraph 10 states: ‘The case before the 
Board requires that a choice be made between two sets of conflicting 
public policy objectives. On the one hand, it is in the public interest 
that the objectives of the 10 percent rule be achieved. On the other, 
however, it is the public interest that a white area receive its first 
service, that a second service be made available to persons in a gray 
area, and that there be a competing transmission facility in Pough- 
keepsie."”’ 

Now, projecting this sentence against what we have here in this 
case before us this morning, there is no white area. There is a sec- 
ond service, and as far as a competing transmission facility 
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at Poughkeepsie, and that language there refers to a Pree service, 
here it would be a third transmission service. 

Then going on reading: "There is no formula on the basis of 
which the conflict can be resolved. Its resolution is essentially a 
matter of judgment of the relative importance of the two sets of pub- 
lic policy objectives. The Commission decision in Sunshine State is 
some evidence of the relative scale of value assigned by it to the pub- 
lic policy objectives favoring a second service to a gray area and 
favoring a second local transmission facility.” 

So here again I repeat we do not have the second transmission 
facility. Here we would have a third. "Likewise, though the Com- 
mission in the 10 percent rule itself placed service toa substantial, 
25 percent, white area above the objectives of the 10 percent rule, it 
expressly refused to accord similar standing to a gray area or a les- 
ser white area." 

And here again we can emphasize the fact that the real substan- 
tial showing here in this case is gray area and by the Commission's 
own language here this application, the instant application, should be 
denied. 

"Moreover, while in the same rule the Commission accorded 
special consideration to a first local outlet, its failure to accord 
similar consideration to a second local outlet suggests that the Com- 
mission regards the objectives of the 10 percent rule as more im- 
portant than a second local outlet." 
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Here again this sentence not only suggests but Sodipule rejection 
of the present application before you. 

"If the present proceeding involved only a small white area or a 
second local service or service to a gray area, it is clear that the 
public policy objectives of the 10 percent rule would outweigh the pub- 
lic policy objectives which would be achieved by a grant. . 
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Here we have a second primary service which must give way to 
the policies inherent in the 10 percent rule. 

“Of the three factors which might be cited in support of a grant 
in the instance case” -- and that being the Hudson Valley case -- 
“service to a white area is of the grayest qualitative significance. If 
the white area in this proceeding were of substantial size, the exist- 
ence of such area, together with the substantial gray area and the fact 
that a second transmission service would be provided, might well tip 
the scales in favor of a grant." 

As I have pointed out a number of times now, we have here a les- 
ser presentation in the instant case and there would even be greater 
doubt. I would say there would be certainty that there could be no 
grant in this case here. 

Then the Board goes on: "However, in view of the smallness of 
the white area in this proceeding it is the Board's judgment that the 
public interest wouldbe better served by denial of the application." 
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So I submit that the Board's decision in Hudson Valley requires 
the denial of the instant application. For the record, I would like to 
point out that the night time limitation of WJAS is 23.85 millivolts 
per meter. I would like to recapitulate in a way in this respect, with 
respect to the instant application. We have the deficiency of 19.1 per- 
cent received interference. The instant application will not serve any 
white area. The instant application will not provide a first, but a 
third, local transmission service. 

The proposal would not cover the whole city, but about 96 percent 
of Albany. We have that deficiency here. And the proposal would 
raise the RSS limitation with respect to two stations, although minor 
in extent. 

However, this factor, this one of the Strafford criteria, also is 


negative, and we submit under the circumstances of this case, and 
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particularly in light of the Hudson Valley case, that the application in 
this proceeding should be denied. 

THE CHAIRMAN: Thank you, Mr. Walck. Mr. Nelson, do you 
have some questions ? 

MR. NELSON: Mr. Walck, would you call 19.1 excessive ? 

MR. WALCK: Mr. Nelson, that is a relative term "excessive." 
Certainly from the viewpoint that where the Commission has set forth 
a rule which has been promulgated after many years of experience 
with respect to this very important allocation and submits that a 10 
percent is a time to call a halt, and of course 
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it does permit waivers, but time to call ahalt, and then from there on 
to require some very unusual circumstances, under all of those cir- 
cumstances I would say, yes, that 19.1 is certainly an excessive 
amount of interference. 

MR. NELSON: Hasn't the Commission in night time cases 
granted as high as 80 percent interference ? 

MR. WALCK: The Commission has before it evolved its new 
policy, yes, sir. 

MR. NELSON: Even though the new policy, I am thinking of 
Blaine. Iam thinking of Easton. I am thinking of Richfield. The in- 
terference there was much greater, many times greater, than it is 
here. 

MR. WALCK: That is true, sir, but in those cases there were 
additional factual situations which we do not have here. In other 
words, we have an exception to the 10 percent rule. 

MR. NELSON: I recognize that. The point I wanted to get to 
was that the Commission did make grants where the interference re- 
ceived night time was many times greater than this, and isn't the 
judgment that we have to make as to whether the showing here was 
sufficient to warrant the waiver ? 
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MR. WALCK: That is true, that is correct, sir. That is the 
issue. 
MR. NELSON: It is a matter of judgment, but in and of itself 


the 10.1 is comparatively much smaller than what it has granted in 
the past. 


[Tr. 152] 


MR. WALCK: If you consider only interference -- 

MR. NELSON: Just the amount of the interference. 

MR. WALCK: Yes, there has been quite a discrepancy, and of 
course we must then move on behind and look at the basic reasoning. 
MR. NELSON: Would you agree that in night time cases the 
showing for a violation of 10.1 percent might be lesser than a show- 

ing for 80 percent? 

MR. WALCK: That a showing for 19.1 would be less? 

MR. NELSON: A showing in support of a waiver might be 
smaller in that type of case than it would if the interference were 
80 percent? 

MR. WALCK: Well, of course there is definitely a difference 
between the 10 percent rule case and the 3.24(b) case. 

MR. NELSON: I appreciate that and we have no 3.24 here, no 
issue at least involved in this case. 

MR. WALCK: That is correct. 

MR. NELSON: Again would you care to comment on the ques- 
tion I am asking, and the reason I am asking it is I recall in the 
Neil Leavitt case the Board in citing a previous case stated the 
smaller the interference, the smaller the showing. 

MR. WALCK: I would agree with that, or to put it in the con- 
verse, the greater the degradation that would probably result, the 
greater would be the need which would be required in order to allow 


a grant. 
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MR. NELSON: And while perhaps we would agree that the show- 
ing on 19.1 doesn't have to be one- -fourth of the showing on » per- 
cent, nevertheless, showing need not be the same. 

MR. WALCK: That is correct, sir. Of course we must bear in 
mind there the fundamental differences in these 80 percent, and 70 
percent, and 60 percent cases. 

MR. NELSON: But that is part of the showing? 

MR. WALCK: That is correct. 

MR. NELSON: And I think we agreed that we don’t have to have 
the same showing in a 19.1 percent as in the 80 percent case, but a 
showing is nevertheless required. 

MR. WALCK: That is correct. 


Gentlemen, may I read a statement here. 
MR. NELSON: Is this from Poughkeepsie ? 


MR. WALCK: Yes. 

MR. NELSON: May I comment -- and of course you may read 
the statement -- the panel in Poughkeepsie consisted of, as far as this 
panel is concerned, one member here, Mr. Berkemeyer, who was on 
the majority, and Mr. Slone who dissented. I was not on that panel. 

THE CHAIRMAN: May I just interject here? The Poughkeepsie 
decision, however, was a decision by the Review Board. 

MR. WALCK: Yes, sir. 

THE CHAIRMAN: Thank you. 

MR. WALCK: And we are citing it and relying on it as ; such, 
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sir. I am referring here to the last two sentences in acadeanh eight. 
"Thus, cases involving Section 73.24(b) of the rules, while helpful to 
consideration of 10 percent rule waiver cases, cannot be controlling. 
Conversely, failure to meet the Strafford standards must, except in 
the most unusual circumstances, be regarded as fatal toa 10 percent 
rule waiver request.” 
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MR. NELSON: Would you say that Strafford, and Asheboro, and 
similar cases and 3.24 are involved here? 

MR. WALCK: Just to a limited extent, sir. In other words, with 
respect to the nature of the -- 

MR. NELSON: Efficiency factor? 

MR. WALCK: Yes, sir. 

MR. NELSON: Then let me go to the Cumberland case that Mr. 
Fitzpatrick mentioned in the previous argument. In the Cumberland 
case the Board pointed out that, while this criteria is important, we 
could consider alternate persuasive criteria and that we were not 
bound by the criteria as an inflexible rule. 

Now, if we should find alternate persuasive criteria in this case 
wouldn't that be consistent with what was said in Cumberland? 

MR. WALCK: Well, with respect to that, sir, I think that you 
could use alternate criteria or additional criteria. 

MR. NELSON: Then wouldn't it really boil down to this, Mr. 
Walck. We have here 19.1 percent. 
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MR. WALCK: Yes. Sir. 

MR. NELSON: Comparatively it is not nearly as great as other 
night time cases that have been granted. We find that a first competi- 
tive service would be provided to 47,413 people, assuming that we 
don't consider any white area, and the second competitive service 
would be provided to 15,687 people. Isn't a great deal of the judg- 
ment we have to make here as to whether that is sufficient to over- 
come 19.1 percent interference? 

MR. WALCK: Yes, sir; that is one of the factors to be considered 
and I might refer to paragraph 10 here of the Hudson Valley: "There 
is no formula on the basis of which the conflict can be resolved. Its 
resolution is essentially a matter of judgment of the relative impor- 
tance of the two sets of public policy objectives." 
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However, as an additional answer, the Board itself in this very 
paragraph then refers to the fact that gray area alone, and I think to 
me it doesn't matter how much or how much third service area you 
add to it, comes up to a persuasive force to overcome the policy of the 
10 percent rule. 

MR. NELSON: What you are Saying is that aside from) the fact 
that you can have alternate persuasive criteria, unless there is a 
white area it must fall? 

MR. WALCK: I wouldn't like to make that as a blanket statement. 
I would not preclude other showings, but at the same time I think we 
do have a sufficient authority, and the 
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Board itself here has relied on it, and Iam speaking now of the 10 
percent rule and its purpose, that gray area alone certainly would not 
be sufficient to warrant, shall I say, the overturning of the policy of 
the 10 percent rule. 

MR. NELSON: Would your answer be the same, Mr. Walck, for 

example, if the violation here were 10.5 percent as ae a case 
where the violation was 79.5 percent? 

MR. WALCK: No. My answer there is similar to what we dis- 
cussed here a few minutes ago, and that is the nature of the degrada- 
tion is what certainly would control the persuasive force to warrant 
a waiver. 

MR. NELSON: Thank you. I have no further Racatibng: 

THE CHAIRMAN: Mr. Slone? 

MR. SLONE: Mr. Walck, you referred to the Adelman case I 
believe. 

MR. WALCK: Yes, sir. 

MR. SLONE: That proceeding I believe involved two applications, 
a comparative case. 

MR. WALCK: There were two applications, yes, sir. 
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MR. SLONE: And they were also for day time operations. 
MR. WALCK: That is correct. 
MR. SLONE: And this one is different from that, that is, this is 
for a night time operation. 
MR. WALCK: To that extent it is different. I do not agree that 
there be any difference in the construing of the 10 percent 
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rule policy. 

MR. SLONE: Well, nevertheless, the Commission, hasn't it, in 
the past expressed less concern about population loss at night than it 
has at day time? In other words, it has adhered more rigidly to the 
day time than it has to the night time, has it not? 

MR. WALCK: Well, when they come under the exceptions like 
3.24{b), but in the main the difference between day time and night 
time interference in operations is taken care of in the 10 percent rule 
itself because you have the night time exceptions which tend from 
there on out, as I understand it, to equalize and from there on out the 
rule itself is to be construed, shall I say, equally, day time or night 
time, as to policy. 

MR. SLONE: If they meet those exceptions to the rule at night, 
unless it does not comply with 3.24 (b), a grant automatically follows, 
doesn't it? 

MR. WALCK: Yes, Sir. 

MR. SLONE: Therefore, in this proceeding we have an issue to 
determine whether or not a waiver should be granted. 

MR. WALCK: That is correct, sir. 

MR.SLONE: Therefore, in that respect the two or them are 
different, the day and the night, as I see it. 

MR. WALCK: I can't, lam sorry — 

MR. SLONE: With respect to day time, we may have an issue on 
waiver as well, but nevertheless we are called upon to make 
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a judgment as to whether or not the rule shall be waived. | 

MR. WALCK: He is in the same position as if he were day time 
where there is no exception, so again as far as construing the 10 per- 
cent rule, I would say that there has to be no difference. 

MR. SLONE: In this Adelman proceeding would the result have 
been any different, I wonder, if there had been a single applicant by 
itself rather than a comparative proceeding. 

MR. WALCK: Iam afraid I couldn't answer that, sir. That would 
be purely speculation. 

MR. SLONE: Nevertheless, that question to my mind is raised. 
You also referred I think to Sunshine State. 

MR. WALCK: Yes, sir. 

MR. SLONE: In Sunshine State we had a population loss of 49.7 
percent. Here we have 19.1 percent. 

MR. WALCK: Yes, sir. 

MR. SLONE: We also have here a second service to some 
47,000 people. In Sunshine State we had something in the order of a 
couple thousand. Is there any distinction between those two cases 
here? 

MR. WALCK: Sunshine would have been the second night time 
transmission service and to that extent we havea difference. 

MR. SLONE: We had a second primary service to some 2,000 
people I believe. 

MR. WALCK: Yes, sir. 
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MR. SLONE: And the population loss was much larger. 

MR. WALCK: Yss, Sir. 

MR. SLONE: That is all I have. 

THE CHAIRMAN: May I go to Adelman fora minute, Mr. Walck? 
MR. WALCK: Yes, sir. 
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THE CHAIRMAN: Isn't it a fact that, even though Adelman began 
as a comparative case, the applicant was disqualified in effect, for 
violation of the 10 percent rule before they ever got to a comparison 
of the applicants ? 

MR. WALCK: Yes, sir. 

THE CHAIRMAN: Let us look for a moment at Strafford and that 
whole series of cases. Isn't it true that in none of those was there a 
violation of the 10 percent rule? 

MR. WALCK: That is correct, sir. 

THE CHAIRMAN: Does the record in this case show the makeup 
of the business and industrial area in Albany, what kind of activity 
goes on there? Is it heavy industry? Does the record show as far as 
you know and can recall? 

MR. WALCK: No, sir. 

THE CHAIRMAN: I think that is all I have, Mr. Walck. 

Mr. Baker. 


ARGUMENT ON BEHALF OF 
JAMES S. RIVERS, INC. 


By 
PHILIP M. BAKER 
MR. BAKER: Mr. Chairman and members of the Board, I think 


that the Broadcast Bureau in this case is concerned about 
[Tr. 160] 


degradation of the channel and I think some comment should be made 
with respect to that. 
First of all, WJAS is operating on that channel. Consequently it is 


clear that no one else in that area can use that frequency. Secondly, no 
objectionable interference will be caused to any existing full time sta- 
tions. There will be no objectionable interference caused to any full 
time stations that may be proposed on the same frequency. 

The proposal here would not preclude full time operation of sta- 
tions now operating day time only. A careful frequency search was 
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made and it was found that there are no other frequencies available for 
full time use at Albany, Georgia. ! 

Now, we come to the question of the coverage of the downtown busi- 
ness and industrial areas of Albany. It is a fact that neither of the 
existing full time stations in Albany puts a 25 millivolt per meter signal 
over that area and over that population, which happens to be 6231 
persons. 

I am wondering if there isn't some inconsistency in the ‘Bureau’ s 
position with respect to the Decatur, Georgia case, Atlanta case, and 
this case. What is a station, whose main studio is located in the com- 
munity it seeks to serve, required to put over the business and indus- 
trial areas. Is it 10 millivolts per meter or is it 25 millivolts per 
meter? 3 

I don't see any distinction between calling it a premium or bonus 
signal . . . If it is the Broadcast Bureau's position that 
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25 millivolts per meter has to be put over the principal city to be 
served, then I think that we have made a showing uncontroverted in this 
record that the only two full time stations operating in Albany, Georgia 
failed to put that signal over the area, and that we would be the first 
station to do so. 


I think that the Examiner has correctly found, using the , Gomis 
sion's own rules, that this can be considered a first primary service 
to that area and to those populations. 

Now, almost 50,000 people will for the first time receive a com- 
petitive service. I think that that is most important, just as important 
as putting a proper signal intensity over the business and industrial 
areas, and there also happens to be over 15,000 people who would for 
the first time receive a second competitive service. I think that is 
vitally important in this proceeding also. 

Now, the one area that Mr. Walck hasn't mentioned at all, and on 
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which we place very great importance, is the program service of 
WJAS. The record will show that in the city of Albany, Georgia the 
Negro population is almost 40 percent of the entire population of that 
city. The record also shows that WJAS is the only station in the com- 
munity which has ever given meaningful service to those Negroes in 
that area, and it is not just our representation. We have sworn state- 
ments by some of the leading Negro citizens in the community who 
testified to that fact and who testified that in conversations with man- 
agement of the station and with the owners of the station representations 
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were made that if this station were allowed to operate at night the same 
type of cooperation would be rendered in various programming areas, 
such as religion, such as education, such as news. And in speaking of 
news, the record shows that this station, as small as the community is, 
has seven mobile units located throughout the area at all times during 
the broadcast day, and I don't think there is any question but that the 
showing we made on the news coverage, especially local news cover- 
age, is far superior to that given by any other station in the area. 

We represent that type of policy with respect to news programs 
will be carried on at night. We got testimony from a representative of 
the Albany State College, which is a Negro University — it has been 
for many, many years — it is one of the oldest institutions in the 
south — to the effect that in programming to the needs and desires 
of the Negro community it goes far past the business of playing rec- 
ords or music that they happen to like, but this station has put on edu- 
cational programs, discussions by educators, programs which have 
been participated in by Albany State College itself. 

Representations have been made that if this station operates at 
night that kind of programming will be carried on during the night 
hours, during the prime listening hours. 

The same type of representations have been made with respect to 
all of the program categories. I think that a far 
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better showing, a far more important showing, has been made in this 
case of why a waiver should be granted than you can find in almost any 
of the reported decisions before this Commission, entirely aside from 
the fact, as has been pointed out by you gentlemen, the percentage of the 
population involved here is far less than has existed in other cases; for 
example, in Sunshine State, almost 50 percent, in WPET 65 percent, 
and there have been other cases where the population which the station 
would fail to serve was greater, much greater, than the population 
which would not receive service here, so I say that you find present in 
this case criteria which the Commission has used in other cases in 
deciding whether a waiver should be granted. 

But in addition to that, I think that we have established a need for 
this additional night time service, a great need, a unique type of Serv- 
ice which no other station in the community is rendering, and I think, to 
be perfectly frank about it, in these cays particularly, the station that 
has shown this type of service to its community, to all of its community, 
regardless of race, creed, or color, is very, very important and I 
think that the Commission and this Board should take cognizance of 
that. 

I think that the Examiner in finding that an impressive cause for 
waiver exists in this case was eminently correct and I certainly think 
that the Review Board should sustain that 


(Tr. 165] 


type of conclusion. 
THE CHAIRMAN: Mr. Nelson, do you have some ae aaa 
MR. NELSON: Mr. Baker, on the last point you made as to the 
service to a 40 percent segment of the community, does the record 
reflect the fact that there is no programming on the other stations 
geared to the needs and interests of that segment of the community ? 
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MR. BAKER: I think that there is a lot of evidence in this record 
going to the question of service received from other stations and I 
think that several of the witnesses said that this station did far more — 
in fact one witness said that so far as he was concerned, and he had 
been a resident in that community for many years, this was the only 
station that had ever given any kind of meaningful cooperation with the 
Negro organizations, the Negro citizens, in this community. 

MR. NELSON: Thank you. 

THE CHAIRMAN: Mr. Slone? 

MR. SLONE: Mr. Baker, do you have any case you can cite for 
the proposition that you are making that a 25 mil signal constitutes 
primary service? : 

MR. BAKER: I think the Commission's own rules and standards 
so far as we are concerned -- 

MR. SLONE: Did the Commission interpret as rules in that man- 
ner though any case that you can think of? 


MR. BAKER: I don’t recall reading any case specifically in 
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those terms. 

MR. SLONE: The Commission in the Storer Broadcasting case, 
WJBK, accepted a showing where certain population deductions were 
made between certain contours, between the 0.5 and two mil and the 
two mil and 10 mil, but that did not accept any deductions of any popu- 
lations in the 10 mil contour. 

I have been unable to find any case which stands for your proposi- 
tion. That is all I have. 

MR. BAKER: I think that if the rules have any meaning, if parti- 
cularly the rule with respect to the signal required of a station whose 
main studio is located in the community it seeks to serve has any 
meaning, then if a showing has been made that the only existing full 
time station fails to put 25 mils over that area and we do, I think that 
we should be accorded some preference. 
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THE CHAIRMAN: Isn't that simply a prerequisite a proposal 
must meet in order to get a grant? 

MR. BAKER: That is correct, but I think here, where we are 
seeking a waiver of the so-called 10 percent rule, and it is uncontro- 
verted that this would be the only station that would put that type of 
signal strength over the downtown business and industrial area, that 
the Board should recognize that. | 

MR.SLONE: That might be a factor to consider, but I can "t 
agree that it would constitute primary service for the first time. I 
haven't been able to find any such precedent. 
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MR. BAKER: I certainly agree that it is an important factor to 
be considered. 

MR. SLONE: Thank you. 

THE CHAIRMAN: Do you recall anything in this Albany record, 
Mr. Baker, as to the makeup of the business and industrial area, 
business and factory area, in Albany? 

MR. BAKER: No, I don't believe so. 

THE CHAIRMAN: We couldn't then make the distinction which 
you urged in the previous argument based on heavy industry, electric 
stations, and so on in this case, because we don't have the evidence, 
is that right? | 

MR. BAKER: I don't believe there is any such evidence in the 
record. 

THE CHAIRMAN: Any additional questions? Thank you, Mr. 
Baker. 

Mr. Walck, you have five minutes remaining. 

REBUTTAL ARGUMENT ON BEHALF OF THE CHIEF, BROAD- 

CAST BUREAU by EARL E,. WALCK 


MR. WALCK: We take exception to the comments made by Mr. 
Baker with respect to the programming with respect to the Negroes, 
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and in this respect: There is something in the findings. There is no 
comment whatsoever in the conclusions except in general language 
that the programming was good programming, so there is no finding 
here as to any particular benefit accorded to the Negro race. No ex- 
ceptions were taken to there being such 


N 
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a conclusion, and consequently, I think that Mr. Baker on that point 
is speaking out of turn, So to speak. 

THE CHAIRMAN: Let me ask you a question now Mr. Walck. 

MR. WALCK: Yes, sir. 

THE CHAIRMAN: Let’s assume that you have a technical argu- 
ment there, and perhaps it would bear weight, but I would like to 
know -- 

MR. WALCK: I shall go on. 

THE CHAIRMAN: Okay. 

MR. WALCK: There is no showing in this record as to what the 
other stations do or do not do with respect to Negro programming. 
There is a statement in connection with some of the testimony here 
that I think one person has testified that this station before you here 
bas done more as far as he is concerned. That is a subjective con- 
clusion from one person. 

There is no testimony in this record that any of these witnesses 
was refused any service by any other station in Albany, and with res- 
pect to one of the witnesses the question was asked whether he applied 
to other stations and he said he was satisfied where he was now and 
he hadn’t, so we have nothing in this record as far as I can see where 
we can make any kind of a finding that the grant here should be made 
in order to help this particular group. 

Furthermore, as to a study of the programming and evaluation of 
the programming in this case by the Board here, and by 
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with WEBB, I submit that there is no comparison whatsoever, and in 
that case the Board took occasion to state about the programming 
there, andI quote: ‘The concededly desirable program service which 
would be provided by WEBB lacks sufficient weight to counter balance 
all of the stated adverse factors in the decisional scale." 

Certainly under those circumstances I submit, with what I pre- 
viously stated as to the programming here, that the programming that 
was presented is programming that certainly the Commission expects, 
that any person can expect, and that is we have 20 members of the 
community and they have come forward and they have said, "I am 
such and such an officer. If there is another night time facility it will 
help me," and that we all concede I am sure, but there is nothing 
unique, there is nothing really particular here, which carries any 
persuasion and I submit that from a programming standpoint there is 
no persuasion to be added to the other factors shown in this case. 

THE CHAIRMAN: Thank you, sir. We will have our third argu- 
ment beginning at two o'clock. | 

(Whereupon, at 12:02 p.m., the oral argument was concluded.) 
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Counsel for Appellant and Appellee in this case entered 
into a stipulation approved by Order of this Court agreeing that 
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3. Whether the Federal Communications Commission ' 
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meaningful program service which Station WJAZ has been fur- 
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at nighttime, particularly the station's programming to the Negro 


community of Albany. 
4, Whether the Federal Communications Commission's 
action in denying the Appellant's application for authorization for 
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shown by the Appellant, and in light of previous Commission 


actions on similar applications. 
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BRIEF FOR APPELLANT 
JAMES S. RIVERS, INC. (WJAZ) 


JURISDICTIONAL STATEMENT 

Appellant, James S. Rivers, Inc. (WJAZ), seeks 
reversal of two Orders of the Federal Communications. Commission 
(hereinafter referred to as Commission), under Section 402(b){1) 
of the Communications Act of 1934, as amended, 47 U.S. C. Sec. 
402(b) and Rule 37 of the Rules of this Court. The first Order 
released August 17, 1964 (FCC 64-R-425; R. 541-546), denied 
the application of Appellant for construction permit to add night- 
time operation upon its existing frequency for Station WJAZ, 


Albany, Georgia, and the second Order released November 19, 


1964 (FCC 64-1068; R. 572) denied Appellant's Application for 


Review of the earlier decision. 


STATEMENT OF THE CASE 

The Appellant is licensee of standard broadcast station 
WJAZ, Albany, Georgia, and presently operates on tie frequency 
960 ke with power of 5 kw daytime only, using a directional antenna, 
(R. 18). 

On September 27, 1961, Appellant filed its application 
(R. 1-65) for authority to operate WJAZ full time, with nighttime 
power of 1 kw, using a different directional antenna pattern. WJAZ's 
proposal is classified under the Commission's Rules as a Class 


III-B station for which the normally protected nighttime contour is 


4.0 mv/m(R. 481, 493). 
By Order of May 21, 1963, the Commission designated the 
application for hearing (R. 105-106). Of the issues specified, 
the one upon which the case turned was: 
"2. To determine whether interference received 
from all sources would affect more than 
ten percent of the population within the nor- 
mally protected nighttime primary service 
area of the proposed operation of Station 
WJAZ, in contravention of Section 3. 28(d)(3)*/ 
of the Commission's Rules, and, if so, 
whether circumstances exist which would 
warrant a waiver of said section."' (R. 106). 
The hearing on this matter was held on July 30 and 31, 1963 
(Tr. 35-131, 132-139). On October 18, 1963, the Appellant filed 
its Proposed Findings and Conclusions urging a grant of the appli- 
cation (R. 440-472). On October 18, 1963, the Commission's 
Broadcast Bureau filed its Proposed Findings and Conclusions 
urging denial (R. 420-439). 
The Commission's Hearing Examiner decided, upon 
the basis of the entire record, to grant the application (R. 478- 
505). He found that: 


1. Operating as proposed, WJAZ's interference-free 


service at night would be limited to its 23. 85 mv/m contour, 


*/ Section 3, 28 is now Section 73, 28. 


enclosing an area of 57.4 square miles and a population of 
63,100. The contour covers all but a negligible portion of the 
City of Albany and some rural area outside of the city (R. 479). 

2. Some of the business and factory areas of Albany, 
Georgia, lie outside of the 25 mv/m of Stations WALG and WGPC, 
the two existing full time stations in that city, but WJAZ will | 
serve these areas and populations with 25 mv/m (R. 479-481). 

3. That the proposed operation would not interfere with 
any existing stations (R. 480). 

4. That WJAZ's proposal will not block any other daytime 
stations from expanding their service (R. 480). 

5. The population of Albany, Georgia, has increased from 
31, 155 in 1950 to 55, 890 in 1960, and that Dougherty County in 
which Albany is located expanded 73.5 per cent in population 
during the same period (R. 481). 

6. There are no frequencies other than 960 kc suitable 
for WJAZ's use (R. 502). 

7. If its application is granted, WJAZ will be able to 


expand its program format and enable it to broadcast at night, 


more programs in the fields of religion, agriculture, education, 


news, discussion, talks, entertainment and sports (R. 481, 494-502), 


The Examiner concluded: 


1, That a 25 mv/m signal is required to provide primary 
service to the business and factory areas of Albany pursuant 
to Section 73. 188(b) of the Rules; that the proposed operation of 
WJAZ will for the first time adequately serve this area not now 
served by any of the existing stations; within the 25 mv/m contour 
WJAZ will serve 6, 231 in an area of 1.5 square miles; and that 


this fact provides a valid item in the list of reasons why the require- 


ments of the '10 Per Cent Rule" should be waived (R. 502-504). 


2. That WJAZ will furnish a new service to 63, 100 persons 
who now only receive two services (R. 505). 

3. That WJAZ will serve 41,182 who now receive only one 
service (R. 504). 

4, That it will serve 6, 231 persons who are now without 
service (R. 504). 

5. That the proposal of WJAZ will not cause interference 
to other existing stations and that it will impose no serious 
stumbling block to other daytime stations on the same frequency 
from expanding to nighttime service (R. 504). 

6. That WJAZ has proven that no other frequency is 
practicable for its use (R. 504). 

7, That the past and proposed programming proposals 
for the nighttime operation of WJAZ are meritorious (R. 504). In 


this regard, the Examiner said: 


"It proposes to furnish a program service 

that lends meaning to the concept 'outlet for 
local self expression’ and backs its program 
proposal with evidence that there is public 
support in the community behind that proposal, 
as well as evidence that such programming at 
night would not be alien to the station's past 
daytime programming. On the whole, applicant 
advances impressive cause for waiver." 


On April 10, 1964, the Broadcast Bureau filed its Exceptions 
(R. 509-520) and Brief (R. 521-528). The Broadcast Bureau argued 
that the Examiner was in error in concluding that WJAZ would serve 
white areas and populations with its 25 mv/m contour, All of the 
other reasons found by the Examiner sufficient to warrant a waiver 
of the 10 Per Cent Rule were rejected by the Broadcast Bureau. 

Finally, with respect to the showing made by WJAZ on its 
programs and program policies, the Bureau said: 


"Nor do we regard the applicant's programming 
showing, or the showing of need reflected in the 
depositions of local residents and potential users 

of the proposed service, as warranting a waiver of 
the Rule. We have noted that certain portions of 
WJAZ programming are generally oriented toward 
the Negro residents of Albany, and we have no doubt 
that the proposed nighttime operation would serve the 
needs of this group. However, we do not believe 
that the need for this additional service warrants 

or justifies the deleterious effect upon the alloca- 
tion system by a grant of the inefficient proposal 

of the applicant. ''* 


ie Se i a 


The Commission has held (Huntington-Montauk 
Broadcasting Co., Inc., 16 RR 173) that while 


programming evidence is admitted in 10% Rule 
waiver cases, such evidence is not of "appreciable 
decisional significance" except in a case involving 
"very unusual circumstances,'' We submit that 
such circumstances are not present in the instant 
case.''" (R. 518). 


The Commission's Review Board heard oral argument on 


July 9, 1964, and released its decision on August 17, 1964 (R. 541- 


546). The Board reversed the Examiner and denied the application. 


Except for a few modifications, which are not pertinent to 
this appeal, the Review Board adopted the Examiner's findings 
(R. 541). The Board disagreed with the Examiner, however, with 
respect to the question of the so-called “white area'' claimed by 
WJAZ. The Board also held that none of the other engineering 
reasons are sufficient to warrant a waiver of the 10 Per Cent Rule. 
With respect to the programs and program policies of WJAZ, the 
Board said: 


"“WJAZ plans to extend into nighttime hours 
programming of an agricultural, religious, educa- 
tional, news, discussion, talks, entertainment and 
sports nature. Some of the proposed programming 
is stated to be not presently available in Albany during 
nighttime hours. Several witnesses testified as to past 
cooperation by WJAZ and/or the prospect of future 
programming. None of the witnesses suggested that 
the existing nighttime radio services in Albany 
had refused to cooperate with him or were inade- 
qute to accomplish his programming purposes, iy 
(R. 542). 


Appellant on September 16, 1964, filed its Application For 


Review (R. 547-561). The Broadcast Bureau filed its Comments 


on the Application for Review on October 1, 1964 (R. 562-565). 
WJAZ filed its Reply to the Bureau's Comments on October 6, 1964 
(R. 566-571). The Commission on November 19, 1964, denied the 
Application For Review (R. 572), No reasons were given by the 
Commission (R. 572). 

James S. Rivers, Inc. (WJAZ), thereupon filed a Notice of 
Appeal under Section 402(b) of the Communications Act of 1934, 


as amended, supra, on December 17, 1964, 


STATUTES AND REGULATIONS INVOLVED 

The relevant provisions of the Communications Act of 
1934, as amended, 47 U.S.C. Sec. 151, et seq., and the Rules 
and Regulations of the Federal Communications Commission, 47 
C.F.R. Sec. 1.1, et seq., are printed in the Appendix to this 


Brief (Pages 1a et seq. ). 


STATEMENT OF POINTS 


1, The Commission erred in failing to consider and 


evaluate the past and proposed program service of Station WJAZ, 

particularly as it affects the Negro community of Albany, Georgia. 
2. The Commission erred in not finding that WJAZ would 

for the first time deliver an adequate signal to the business and 


factory areas of Albany, Georgia, involving 6, 231 persons in an 


area of 1.5 square miles and that service to these “white areas" 
and populations constituted one of the reasons for a waiver of 


the 10 Per Cent Rule. 


3, The Commission erred in not finding that a second 


primary service to 47, 413 persons constitutes a valid basis 
for waiving the requirements of the 10 Per Cent Rule. 
4, The Commission abused its discretion in the light 
of (1) the need demonstrated by the applicant for nighttime service 


and (2) previous Commission decisions in similar cases. 


SUMMARY OF ARGUMENT 
Point I 

Station WJAZ has rendered a real public service in its 
community by broadcasting meaningful programs to all of its 
citizens regardless of race, creed or color. Approximately 40 
per cent of the population of Albany, Georgia, are members of 
the Negro race. Testimony received from twenty leading citizens 
of the community, including leading Negro clergymen and educators 
shows conclusively that WJAZ is the only station in Albany that 
has cooperated in a meaningful manner with Negro educational 
and other institutions and that WJAZ has offered to expand all 
such service if its is permitted to operate at night. Testimony 


received from representatives of other community organizations 


established that WJAZ had rendered excellent public service 

to the community and that such service would be expanded if 

the station were permitted to operate at night. The Commission, 
in effect, ignored the past, present, and future programming 


policies of Station WJAZ. 


Point II 


The only two existing full time stations whose main studios 


are located in Albany, Georgia, fail to place a signal of 25 mv/m 


over the business and factory areas of Albany, Georgia. Operating 
as proposed, WJAZ would place a signal intensity of 25 mv/m over 
this area which contains a population of 6,231, Section 73. 182(f)(g) 
of the Commission's Rules provides that, while a 10 to 50 mv/m 
signal is considered primary service to business and factory areas, 
it also cautions that these values are not considered satisfactory 

in any case for service to the city in which the main studios of the 
station are located. Section 73. 188(b) of the Commission's Rules, 
a section dealing with transmitter locations, provides that a minimum 
field intensity of 25 to 50 mv/m must be obtained over the business 
and factory areas of the city. WJAZ would therefore be serving a 


"White area." 


Point IIT 


Even assuming for the sake of argument that WJAZ would not 
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serve a "white area'' with its 25 mv/m Signal, it will deliver 


a second primary service to 47, 413 persons and a third primary 
service to 15,687 persons. Stated in another way, WJAZ proposes to 
render a first competitive service to 47, 413 persons and a second 


competitive service to 15, 687 persons. 


Point IV 

In addition to the white and gray areas and populations 
proposed to be served by WJAZ and the meaningful programming 
proposals which it is represented will be carried out, there are 
other compelling reasons for granting a waiver of the 10 Per Cent 
Rule in this case. The WJAZ proposal will not cause interference 
to existing stations. The proposed operation of WJAZ will not block 
other daytime stations on the same frequency from expanding to 
nighttime service. Nor will the proposal cause objectional inter- 
ference to such new full time stations as may be proposed on the 
same frequency. Finally, there are no other frequencies available 
for nighttime use in Albany, Georgia. By granting this application, 
the Commission would sanction the best use of the 960 kc frequency, 
would cause no harn to any one, and would allow WJAZ to expand 


its program service at night. 


ARGUMENT 
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The Commission erred in failing to consider and 
evaluate the past and proposed program service 
of Station WJAZ, particularly as it related to the 


Negro community of Albany, Georgia. 


The essential facts are not in dispute. In brief summary, 
the evidence of record established the following: 

The Negro population of Albany, Georgia, comprises at 
least 40 per cent of the total population of the city. WJAZ, unlike 
other stations in the community, has always maintained a policy of 


using its facilities without regard to race, creed or color. In two 


important areas, religion and education, WJAZ has been the only 


station in the city of Albany to render a meaningful service to the 
Negro residents of Albany. WJAZ has been the only station in the 


community to offer its facilities to Negro clergy for religious pro- 
grams on a regular basis, and it has made commitments to repre- 


sentatives of the Negro clergy of Albany that, if the station is 


permitted to operate at night, its facilities will continue to be made 


available to the Negro clergy on the same impartial basis. 

In the field of education, WJAZ has been the only station 
in Albany to make its facilities available to Albany State College, 
one of the largest Negro institutions in the South. No other station 
in Albany has ever carried programs on behalf of this institution. 
The evidence shows that the programs involving Albany State | 


College have included music programs, dramatic programs, 
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programs of their Speech Department and announcements concerning 
the various activities of the college. Students from Albany State 
College have also appeared in roundtable discussions, and professors 


of the college have appeared on special programs discussing various 


phases of education. If the station is permitted to operate at night, 


it will devote time during such nighttime hours to activities of interest 
to the college. 

The foregoing facts were fully and adequately reflected in the 
Hearing Examiner's Initial Decision and were found to constitute 
persuasive reasons which impelled his decision to recommend a 
grant of Appellant's application. These findings were based upon 
the objective and disinterested testimony of twenty public witnesses 
who voluntarily appeared and testified in support of Appellant's 
application. Thus, for example, with respect to the past and proposed 
program service to the Negro community in Albany, Georgia, of 
Appellant's station, WJAZ, the Examiner found that: 

'WIAZ has allotted more time to strictly Negro 

programs than any other station in the area. If 

WJAZ is granted nighttime operation, the station 

has offered the college 15 minutes during 

desirable hours for presentation of an educa- 

tional program, The college is definitely 

interested in utilizing that time. No such 

offer has been made by other stations in the 

area.” (Underscoring added). (R. 500). 


Further, the Examiner found, based upon the testimony of Reverend 


Benjamin Gay, a pastor of a Negro church and a member of the 
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Interdenominational Ministerial Alliance that -- 


"For the past nine or ten years WJAZ has 

given the Alliance thirty-minutes time each 
week. The Alliance program is entitled, 
'Morning Devotions' and features a choir, 

a sermon, and public announcements. As 

pastor of his church he has sent the station 
announcements covering various church programs. 
His relations with the station are very good. He 
has never appeared on any other station except 
WJAZ. The station has an outstanding reputation 
among his people because they give impartial 
news coverage and carry announcements of 
interest to the Negro community. " (Under- 
scoring added). (R. 498). 


These critical facts which go to the heart of Appellant's 
proposal to serve the public interest in Albany, Georgia -- and 
particularly the Negro residents of that community -- were virtually 
ignored by the Commission's Review ae Indeed, the extensive 
record which was compiled on the service which had been rendered 
to the Negro residents of the community and the commitments 
which had been made for further service during nighttime hours 
were literally sloughed off with the following cryptic and virtually 
meaningless statement: 

"Some of the proposed programming is stated 


to be not presently available in Albany during 
nighttime hours. Several witnesses testified as 


EE 


2k | The Commission's Broadcast Bureau explicitly conceded that 


W 


... we have no doubt that the proposed nighttime operation would 
serve the needs of this group." 
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to past cooperation by WJAZ and/or the prospect 

of future programming. None of the witnesses 

suggested that the existing nighttime radio services 

in Albany had refused to cooperate with him or were 

inadequate to accomplish his programming purposes, " 

(R. 542). 

The Commission, in turn, and without opinion, merely affirmed 
that Decision. 

It is literally shocking that the opinion under review herein 
may be read from end to end without raising even a glimmer of 
suspicion that Appellant's proposal was designed to meet one of the 
most pressing and urgent domestic, social and economic problems 
in our nation, namely, the position of the Negro in the South. 

It is respectfully submitted that the guarded euphemism quoted 
above may not validly serve as a substitute for a rational and 


judicial deterrnination of the grounds urged by Appellant in support 


of a grant of its application and upon which the Commission's 


Hearing Examiner relied. Further, it is respectfully submitted 


that the factual predicate explicitly relied upon in the Commission's 
opinion is demonstably erroneous and patently fallacious. 

As set forth in the Examiner's findings quoted above, no 
other station had devoted time to the problems of Negro life 
in the Albany community. Perhaps, of more significance is 
the fact that at the very time the Commission had under considera- 
tion the opinion of its Review Board proposing the denial of 


Appellant's application on the above quoted grounds, namely, 
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that none of the witnesses (i.e. the Negro ministers referred 
to above) claimed a lack of cooperation or inadequacy in the 
service of other stations, the Commission then knew that the : 
exact converse was the case. On October 31, 1964, approximately 
three weeks before the Commission issued its opinion under 
review herein, it had before it information which later impelled 
it to conclude that WALG, the dominant full time station in 
Albany, Georgia, had not complied with the Commission's 
"Zairness Doctrine" in its treatment of an extreme and vindictive 
personal attack on Reverend Martin Luther King in a broadcast 
by that ce 

Because the facts involved in this decision of the Commission 
are of critical significance to the determination of the instant 


appeal, the facts are briefly summarized herein. On October 21, 


1964, Station WALG broadcast the following “Johnny Reb Special 


Editorial": 


" Awarding the Nobel Peace Prize to Reverend 
Martin Luther King, Jr., makes about as much 
sense as selecting John F. Dillinger to guard the 
United States Treasury or bringing Nero back to 
life to assist Smoky Bear. 


i 


a] The facts with respect to this matter are set forth in a public 
release of the Commission, dated January 21, 1965, a copy of 
which is submitted as an appendix to this brief. 


"Since the Reverend has brought more violence 
to the South than anyone else in the past one 
hundred ‘years, why not have him share the honor 
with the late General William T. 'War is Hell’ 
Sherman? 


"And while the Nobel folks were at it, why stop 
with just one award? Why not a separate medal 
for Birmingham? Another for Atlanta? A third 
for St. Augustine? And you just can't discriminate 
against Albany. 


"Even the 'Atlanta Journal’ said: 'The irresponsible, 
immoderate acts of Martin Luther King, Jr. have 
done so much damage in Albany that it will take 
years for the wounds to heal.' 


" alfed Nobel established the annual award to 

overshadow the destructive uses of his invention 

of dynamite. He wanted to promote the idea 

of peace. This year's selection sets a new, all-time 

low for the Nobel Prize. It's an insult to previous 

recipients, It peeled off the prestige like taking 

the label off a can of tomatoes. 

“The reason is not race. The reason is violence. yi 
Despite this intemperate attack on Reverend Martin Luther King, 
Jr., unreasonable limitations were placed upon the proposed reply 


to this editorial by Station WALG, and no reply was ever broadcast. 


The Commission concluded that Station WALG had not complied 


with the requirements of the "Fairness Doctrine’, and the station 


was requested to advise the Commission of the manner in which 
the station intended to comply with the doctrine. 
The foregoing is critical to a determination of the 


legal validity of the Commission's opinion under review. For, 


as fully established in the undisputed evidence of record, 
the proposed nighttime operation of Appellant's station would 
provide the first competitive nighttime service to 41, 182 
persons who presently receive the only service from the very 


same Station WALG which is the dominant station in that 


community. In the light of these facts and the Commission's 


own conclusions concerning the manner in which WALG has disserved 
the Negro community of Albany, Georgia, it is respectfully sub- 
mitted that the stated grounds for the denial of Appellant's 
application quoted above are grossly arbitrary and capricious. 

In a community such as Albany, Georgia, where the Negro 
population constitutes a substantial portion of the total population, 
a radio station which does not serve the needs and desires of 
all of its citizens on an equal basis without regard to race, color, 
or creed is not operating in the public interest. WJAZ has, however, 
fully discharged its obligations in that regard and wishes to. 
expand such program during nighttime hours. Entirely aside 
from the many engineering reasons for granting a waiver of the 
10 Per Cent Rule, the past, present and proposed programming 
of WJAZ should have been sufficient reason for a waiver of the 
requirements of the Rule. The manner in which this most 
important aspect of the case has been treated by the Commission, 


we submit, is an abuse of the Commission's discretion. 
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In addition to the meritorious programs and program 


policies of WJAZ in connection with the Negro citizens of Albany, 


the past programs of WJAZ have been outstanding in the opinion of 
many of its leading citizens who voluntarily appeared and testified 
on behalf of WJAZ. WJAZ has broadcast regularly scheduled 
programs of interest to farmers and proposes to expand on such 
programming if allowed to operate at night. In the field of news 
reporting, WJAZ has regularly scheduled news programs throughout 
the day and proposes the same policies during nighttime hours. In 
gathering news, WJAZ employs seven mobile units. Testimony 
from the Civil Defense Director and other officials from the state 
and the city of Albany show that the use of these mobile units has been 
of inestimable value to the community and can be of even further 
help if the station operates at night. 

The testimony of some of the leading citizens of civic, 
governmental, educational, religious and like organizations clearly 
shows that the programming of WJAZ has been outstanding and 
unique in the city of Albany. The past programming policies of 
WJAZ and the representations that it has made to the Commission 
concerning its proposed operation at night are compelling reasons 
for the Commission to grant a waiver of the requirements of the 
10 Per Cent Rule. 


It is clear, however, that the Commission completely 
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ignored the foregoing undisputed facts of record which impelled 
a grant of Appellant's application. This failure and omission 
of the Commission is clearly arbitrary in the light of numerous 


other Commission decisions granting applications on showings 


which did not measure up to the showings involved herein in terms 


of their significance and impact on the communities involved. 

Thus, in the case of Granite State Broadcasting Co., Inc., 17 

R.R. 817 (1959), the Commission granted the application of WKBR, 
Manchester, New Hampshire, to change its frequency and increase 
its power to 5 kw, unlimited time. Almost twenty per cent of 

the population within the normally protected nighttime contour 

does not receive service from WKBR. The Commission made 
extensive findings on the meritorious program service of the 

station and the fact that such service would be available to additional 
thousands of persons in the area, 

Like WKBR, Appellant's Station WJAZ has demonstrated 
conclusively that it has a very meritorious and outstanding program 
service which it wishes to make available at night as well as in 
the daytime. WJAZ is not affiliated with a network and it renders 
local community program service not duplicated by any thas 
station. Like WKBR, WJAZ will not cause any interference to, 


existing stations, nor would it block any existing daytime stations 
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on the 960 channel from going full time. 


Minnesota Valley Broadcasting Company, 11 Pike & Fischer, 


R.R. 1080, involved the application of an existing station to increase 
its nighttime power and to change its directional antenna system. 
53.5 -per cent of the population within its normally protected nighttime 
contour would not be served by the proposal in a city containing a 
population of only 18,809, Nevertheless, the Commission granted 


this application and in so doing, said as follows: 


' 


'KTOE, operating as proposed, would 
render a service which goes to the heart of what 
appears to be radio's most essential role -- 

that of providing a kind of service for which 
there is a fundamental public need and which 

any station, under similar circumstances, 
should provide to the area -- broadcasts of 
weather bulletins and reports concerning school 
closings and bus route cancellations, etc., 
during winter months when severe storms are 
prevalent. The fulfillment of this type of need -- 
in promotion of the public health, safety and 
welfare -- where there is no other local station 
meeting that need, we believe is another element 
to be considered in waiving the requirements of 
§3. 28(c)."" (Underscoring added). 


In the instant case, it has been shown that WJAZ, like 


KTOE in the Minnesota Valley Case, has rendered and proposes 


*/ As shown herein, some 63, 100 people in an area of 57. 4 square 
‘miles would receive WJAZ service at night for the first time. This 
figure is approximately three times as high as the number picked 
up by WKBR. 
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to render a service which is a radio station's most essential , 
role -- that of providing the kind of service for which there is 

a fundamental public need in the city of Albany, Georgia. In 
the case of KTOE, the Commission found that broadcasts of . 
weather bulletins and reports concerning school closings, bus 
route cancellations, etc., especially when no other local station 
was meeting those needs, was a factor that loomed large in the 
consideration of whether the 10 Per Cent Rule should be waived. 

WJAZ, on the other hand, has rendered meaningful program 
service for the benefit of 40 per cent of its citizens who happen to 
be members of the Negro race. The evidence in this case shows 
that no other station in Albany has rendered that kind of service 
on a regular basis. 

Within the past four years, the Commission has granted 
other applications requiring a waiver of the 10 Per Cent Rule; 
and in all of the cases cited below, the proposals did not provide 
the establishment of a first local transmission facility. 


In Stephens County Broadcasting Co., 21 Pike & Fischer, 


R.R. 414 (1961), the Commission waived the 10 Per Cent Rule on 


the ground that the station broadcast daily livestock, poultry, and 


agricultural quotations to the area, and proposed to extend this 


service to other nearby areas. 
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In Alexandria Broadcasting Corp., 22 Pike & Fischer, 


R.R. 411 (1961), the Commission waived the 10 Per Cent Rule, 
although 22. 8% of the population within the station's normally 


protected contour would receive interference. The Commission 


found that the station proposed to broadcast weather information 


to Morris, Minnesota, a community subjected to severe winters 


with numerous snowstorms. 

In the above cited cases and in other cases, the Commission 

waived the 10 Per Cent Rule because of unusual circumstances. 

The Commission has decided, and rightly so, that the broadcast 

of daily livestock, poultry and agricultural quotations to an expanded 
area in farming warrants the waiver of the 10 Per Cent Rule. 
Similarly, the Commission served the public interest by finding 

that weather information in an area such as Morris, Minnesota, 

was vital to the community and surrounding area. 

In this case, the evidence clearly shows that there are 
unusual circumstances warranting the waiver of the 10 Per Cent 
Rule. The testimony of twenty leaders of the community, including 
representatives of the Negro clergy and educators, has established 
that WJAZ has performed an outstanding public service. More 
importantly, WJAZ is the only station in Albany that has rendered 
meaningful cooperation to the Negro community in Albany and 


wishes to expand that service. 
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To deny WJAZ the opportunity of expanding its service,’ 
under the circumstances, we believe constitutes an abuse of the 
Commission's discretion. 


II. The Commission should have found that WJAZ would 
for the first time deliver adequate service to the business 


and factory areas of Albany. 


Section 73. 182(f) and (g) of the Commission's Rules provides 
that a field intensity ground wave of 10 to 50 mv/m is necessary 


in order to provide primary service to city business or factory 


areas, in towns having a population of 10,000 and over. These 


signal intensities are necessary to overcome man made noise in 
these areas. Section 73.182(g) provides further, however, as 
follows: | 
"These values are subject to wide 
variations in individual areas and especial 


attention must be given to interference from 
other stations. The values are not considered 


satisfactory in any case for service to the city 


in which the main studio of the station is located, 

The values in paragraph (f) of this section shall 

apply except as individual considerations may 

determine."' (Underscoring added). 

In order to determine the signal intensities required for 
rendering adequate service to the business or factory areas of 
the city in which the main studios of the station are located, we 


must go to Section 73, 188(b) of the Commission's Rules which. 


provides in part as follows: 


"i, A minimum field intensity of 25 to 50 
mv/m will be obtained over the business 
or factory areas of the city." 

The two existing full time stations with their main studios 
in Albany, Georgia, do not place the minimum field intensity of 
25 mv/m over all of the business and factory areas of Albany, The 
proposal of WJAZ would cover the whole area with 25 mv/m. 

The Commission's position is that a ground wave field 
intensity of 10 mv/m is required over the main business or factory 
area of a city of 10, 000 or more in order to render primary 
service in accordance with Section 73. 182(f)(g) of the Rules. 

This holding is contrary to the language of Section 73. 188(b) 
which clearly states that the table in Section 73. 182(f) cannot be 
used for determining service to the business or factory areas of 
the city in which the main studios of the station are located. 

The Commission further argues that Section 73. 188(b)(1) 
cannot be used for determining primary coverage in this case 
because the rule is solely for the purpose of determining the 
location of a transmitter site and that its intent is to assure 
"»remium or bonus'’ coverage to the business and factory areas. 


It is submitted that, regardless of whether the field intensity of 


25 mv/m is considered a "primary" or "premium or bonus" 
y 


signal, the fact is that neither of the two existing full time stations 


in Albany, Georgia, provides such a signal to all of the business and 


factory areas, The record shows that 6, 231 persons in an 
area of 1.5 square miles in the business and factory areas, 
do not presently receive the minimum "premium or bonus” . 
signal specified by Section 73. 188(b)(1) of the Commission's 
Rules. | 

The provision in Section 73, 182(f) of the Rules that a 
signal intensity of 10 to 50 mv/m will be considered primary 
service to city business or factory areas applies to stations 
whose main studios are not located within the city under consi- 
deration. In this case, Section 73. 182(f) of the Commission's 
Rules is not applicable since we are comparing primary service 
to the business and factory areas of Albany of two existing full 
time stations in Albany with the proposal of WJAZ to operate 
full time. The fact is that, if WJAZ had failed to show in its 
application that it placed a minimum of 25 mv/m signal over the 


business and factory areas of Albany, an additional issue would 


have been incorporated in the order designating the application for 


hearing, since in those circumstances, WJAZ would not be in 
compliance with Section 73. 188(b)(1) of the Commission's Rules. 
By virtue of the Commission's own Rules and Regulations, 
it follows that any portion of the Albany business or factory area 
which does not receive at least a 25 mv/m signal from the existing 


full time stations in Albany does not receive primary service in 
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such areas. WJAZ would be the first nighttime service with the 
required signal intensity to the principal business and industrial 
areas. The population within the business and industrial areas of 
Albany constitutes over 11 per cent of the total population of the 
city. 

In Alkima Broadcasting Co., 21 R. R. 732, 738 (1961), the 
Commission had under consideration two communities, one with 
a population of 11, 404 and the other, 15,705. The Commission 
held that a 10 mv/m Signal to the business and factory areas 
constituted ''primary'' service to such areas in both communities. 
The Examiner in this case held that, since Albany has a population 


of over 55,000, a signal of greater intensity than 10 mv/m is 


required for the business and factory areas; and in fact, 25 mv/m 


is required to serve such areas. What may be primary service 
to the business areas of a community of 11, 404 persons is not 
primary service to the business and factory areas of a community 
such as Albany with a population 5 1/2 times as great. 


III. The Commission should have found that a second 
primary service to 41,182 persons and a third 


primary service to 15, 687 persons constitute 


valid reasons for waiving the requirements of 
the 10 Per Cent Rule. 


Operating as proposed, WJAZ, within its nighttime inter- 


ference-free contour, will serve a total population of 63,100 in an 
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area of 57.4 square miles. Asa comparison, Station WGPC, 
one of the existing full time stations in Albany, serves a total 
of 22,213 persons in an area of 13.3 square miles within its 
interference-free contour. 

The WJAZ proposal will provide a second service to 
41,182 persons in an area of 43,5 square miles and a third 
service to 15, 687 persons in an area of 12, 4 square miles. 
Stated in another way, WJAZ would render a first competitive 
service to 41, 182 persons and a second competitive service to 


15,687 persons. In Key Broadcasting System, Inc., 13 R.R. 


159 (1955), the Commission granted an application for full time 


facilities in spite of the fact that 14.5 per cent of the population 
within the normally protected contour would not receive service. 
The Commission held that: 

"This station would bring a third local night- 

time service to a city of substantial size 

and a second local primary service to some 

72, 600 persons." 
The Commission further found that the station's record in local 
programming was noteworthy and that the same policy would be 
extended to its nighttime operation. 

The Commission has cited the case of Louis Adelman, 


21 ¥F.C.C. 432, 18 R.R. 97 (1960), as authority for the proposition 


that proposed service to" gray’ areas and populations do not 
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constitute sufficient reason for waiver of the 10 Per Cent 
Rule. That case, however, involved an application for 
daytime only. In that regard the Commission held: 


"A waiver of Section 3. 28(c) will be granted 

only in unusual circumstances in which it is 
clearly demonstrated that the public interest 
requires such exceptional action, In The Matter 
of Amendment of Section I of the Standards of 
Good Engineering Practice Concerning Standard 
Broadcast Stations, 10 R.R. 1595. 


"Section 3. 28(c) imposes a more strict 
standard upon daytime than nighttime proposals 
in view of the fact that the exceptions stated 
in the rule apply only to nighttime operations." 
(Citing Lawrence A. Reilly, et al., 24 F. CC. 
257, 14 R.R. 985; Southern Indiana Broadcasters, 
Inc., 24 F.C.C. 521, 15 RR. 349; Huntington- 
Montauk Broadcasting Co., Inc., 24 F.C.C. 1309, 
16 R R. 173; and South Kentucky Broadcasters, 
28 F.C C. 175, 18 R.R. 149). 


This Court affirmed the Commission's decision in the 
Adelman Case, supra, The Court found that the Commission had 


given adequate consideration to the non-engineering as well as 


the technical aspects of the case and that the Commission had not 


abused its discretion. < 


IV. The proposal of WJAZ would make the best 
possible use of the 960 kc frequency at night. 


A, No objectionable interference would be caused to 


boa Guinan v. Federal Communications Commission, 297 F. 2d 
782 (1961). 
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existing full time or daytime only stations that may wish to 
operate full time. 

Since WJAZ now occupies 960 ke daytime, it is obvious 
that it is the only station that can use the same channel at night 
in the Albany area, In addition, the evidence establishes that the 
proposal would not cause objectionable interference to any 
existing full time stations or to existing daytime stations that 
might in the future apply for full time on the 960 ke channel, 

In Sunshine State Broadcasting Co., Inc., 32 F.C. C. 378, 
22 R.R. 963, 965 (1962), the Commission denied the application 
of a daytime only station to operate full time. However, in that 


case, the Commission found that the proposal would receive 


interference affecting 49. 7 per cent of the population within 


the normally protected nighttime contour and that service was 


to be extended to a 'gray'' area of only 3,521 persons. Further- 


more, in that case, no showing was made that a grant would 


not preclude a more efficient use elsewhere. The extent of 
interference to WJAZ is 19.1 per cent of the population within 

the normally protected contour, a far cry from 49.7 per cent. 

In addition, WJAZ would bring a second primary service to 41, 000 
or 47, 000 persons (depending on whether 6, 231 persons are 


considered to be receiving a first or a second service). 
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In WPET, Inc., 31 F.C.C. 882, 22 R.R. 528, 531 (1961) 


the Commission denied the application of WPET to change its 


facilities from daytime only to unlimited time when it found 
that the proposed nighttime service would suffer interference 


affecting 65 per cent of the population within the station's 
normally protected nighttime contour, Although WPET had made 
a showing that its proposed operation would not preclude other 
daytime stations from applying for full time operation, the 


Commission said: 


"“WPET has not, in our judgment, advanced any 


public interest considerations sufficiently 
accute to warrant a waiver of Section 3. 28(d)(3) 


LACCULE 10: Warten 6 Se SS eee 
of the Rules and a grant of its nighttime proposal, 
notwithstanding the very extensive interference 
which it would receive.'' (Underscoring added). 


In Hudson Valley Broadcasting Corp., 386 F.C.C. 461, 2 R.R. 
2nd 27 (1964), the Commission had under consideration an application 
of a daytime only station for full time operation. In that case, the 
applicant showed that it would not interfere with other stations 
and that it would serve white and gray areas. Nevertheless, 
the Commission denied the application when it found that the 
proposal would not serve 38,5 per cent of the population within 
its normally protected nighttime contour, and no showing was made 
of "special or "unusual'’ circumstances to warrant a waiver of the 
10 Per Cent Rule. 


In Hudson Valley, the Commission made it clear that no 
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showing had been made that there was a compelling need for the 
new service. Lack of evidence of a compelling need was also 
devisive in Alkima, Adelman, Sunshine State, and WPET, supra. 

B. No objectionable interference would be caused to any 
new full time stations as may be proposed on the same ehaanel: 

An exhaustive engineering study was made to determine what 
effect the WJAZ proposal would have on the possible use of 960 kc 
full time anywhere in the United States. It was found that WJ AZ's 
proposal would not preclude the future use of the frequency anywhere. 

C. There is no other frequency available to WIJAZ for 
nighttime use. : 

A complete channel analysis was conducted to determine 
whether there are any other frequencies available for full time 
operation at Albany, The analysis shows that there are no fescuenciée 
other than 960 ke available to WJAZ for nighttime use in Albany. 


D. The grant of this application would result in "a fair, 


efficient, and equitable distribution of radio service" pursuant 


to Section 307(b) of the Communications Act. 

The objectives of Section 307(b) of the Communications Act 
would be fully met if this application is granted. 

Since 960 kc is the only frequency available to WJAZ, the 
denial of its application would mean that WJAZ would forever be 
precluded from expanding its facilities for nighttime use. More- 


over, the proposal would not adversely affect any existing or 
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In WPET, Inc., 31 F.C.C. 882, 22 R.R. 528, 531 (1961) 


the Commission denied the application of WPET to change its 


facilities from daytime only to unlimited time when it found 

that the proposed nighttime service would suffer interference 
affecting 65 per cent of the population within the station's 
normally protected nighttime contour. Although WPET had made 
a showing that its proposed operation would not preclude other 
daytime stations from applying for full time operation, the 


Commission said: 


"“WPET has not, in our judgment, advanced any 


public interest considerations sufficiently 
accute to warrant a waiver of Section 3. 28(d)(3) 


of the Rules and a grant of its nighttime proposal, 
notwithstanding the very extensive interference 
which it would receive.'' (Underscoring added). 


In Hudson Valley Broadcasting Corp., 36 F. C.C. 461, 2 R.R. 
2nd 27 (1964), the Commission had under consideration an application 
of a daytime only station for full time operation. In that case, the 
applicant showed that it would not interfere with other stations 
and that it would serve white and gray areas. Nevertheless, 
the Commission denied the application when it found that the 
proposal would not serve 38.5 per cent of the population within 
its normally protected nighttime contour, and no showing was made 
of special’ or "unusual'' circumstances to warrant a waiver of the 
10 Per Cent Rule. 


In Hudson Valley, the Commission made it clear that no 
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showing had been made that there was a compelling need for the 
new service. Lack of evidence of a compelling need was also 
devisive in Alkima, Adelman, Sunshine State, and WPET, supra. 

B. No objectionable interference would be caused to any 
new full time stations as may be proposed on the same channel. 

An exhaustive engineering study was made to asermine what 
effect the WJAZ proposal would have on the possible use of 960 ke 
full time anywhere in the United States. It was found that WJAZ's 
proposal would not preclude the future use of the frequency sapmnene: 

C. There is no other frequency available to WJAZ for 
nighttime use. 

A complete channel analysis was conducted to determine 
whether there are any other frequencies available for full time 
operation at Albany, The analysis shows that there are no frequencies 
other than 960 ke available to WJAZ for nighttime use in Albany. 


D. The grant of this application would result in ''a fair, 


efficient, and equitable distribution of radio service'' pursuant 


to Section 307(b) of the Communications Act. 

The objectives of Section 307(b) of the Communications Act 
would be fully met if this application is granted. 

Since 960 kc is the only frequency available to WJAZ, the 
denial of its application would mean that WJAZ would forever be 
precluded from expanding its facilities for nighttime use, More- 


over, the proposal would not adversely affect any existing or 
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proposed station. The denial of this application would result 
in the waste of a valuable facility, one which can serve a real 


public need in Albany and at the same time harm no one. 


V. The Commission has waived the 10 Per Cent Rule 

and granted applications in situations comparable 

to this case. 

Since 1955, the Commission has granted a substantial 
number of applications for new facilities or changes in existing 
facilities, all involving a violation of the 10 Per Cent Rule, and 
all for nighttime operation. As will be noted from the table attached 


hereto, in all except two instances, the percentage of interference 


to the applicant was greater than exists in this case. In three cases, 


the percentage of interference to the applicant amounted to more than 


50 per cent. In all of the nine cases cited, there was no showing 
made on whether the grant of the application would preclude future 
assignments on the same channel. In two of the cases, interference 
to existing stations or pending proposals resulted. 

A basic conclusion can be drawn from a study of these 
grants since 1955 and that is that, when the Commission is presented 
with a case involving "special" or "unusual" circumstances, the 
Commission will grant such applications in spite of the presence of 
a violation of the 10 Per Cent Rule and in spite of the failure in all of 
these cases to serve a substantial portion of the population that 


would normally be served. 
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CONCLUSION 

WJAZ has shown conclusively that there are ttepeaies : 
and "unusual circumstances in this case which warrant a waiver 
of the 10 Per Cent Rule. From a technical standpoint, the 
proposal of WJAZ meets all of the criteria enunciated by the 
Commission since the 10 Per Cent Rule was adopted. However, 
there are even more compelling reasons which warrant a waiver 
of the 10 Per Cent Rule by virtue of the unique and outstanding 
programs and programming policies which WJAZ has employed 
and wishes to expand during the nighttime hours. 

For all of the foregoing reasons, the orders herein appealed 
from should be reversed and the case remanded to the Commission 
pursuant to the provisions of Section 402(h) of the Communications 


Act of 1934, as amended, 47 U.S.C. Sec. 402(h), affording 


James S. Rivers, Inc., all the relief which this Court may direct. 


Respectfully submitted, 


Philip M. Baker 

1052 Pennsylvania Building 
Washington, D. C. 20004 
Attorney for Appellant, 

James S. Rivers, Inc, (WJAZ) 


APPENDIX 
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Communications Act, 48 Stat. 1064, et seq. 
(1934, as amended, 47 U.S.C. Sec, 151, et seq. ) 


Section 307(b) 


(bh) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and in so far as there is demand 
for the same, the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power among the 
licenses, frequencies, hours of operation, and of power among the 
several states and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the same." 


Section 402(b) 


'(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Commission. 


(2) By any applicant for the renewal or modification 
of any such instrument of authorization whose application is © 
denied by the Commission. 


(3) By any party to.an application for authority to’ 
transfer, assign, or dispose of any such instrument of authoriza- 
tion, or any rights thereunder, whose application is denied by 
the Commission. 


(4) By any applicant for the permit required by Section 
325 of this Act whose application has been denied by the Commis- 
sion, or by any permittee under said section whose permit has been 
revoked by the Commission, 


(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Commission 
granting or denying any application described in paragraphs (1), 
(2), (3) and (4) hereof. 


(7) By any person upon whom an order to cease and 
desist has been served under Section 312 of this Act. 


(8) By any radio operator whose license has been 


suspended by the Commission. " 
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Communications Act, 48 Stat. 1064, et seq. 
(1934, as amended, 47 U.S.C. Sec. 151, et seq. ) 


Section 307(b) 


"(b) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and in so far as there is demand 
for the same, the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power among the 
licenses, frequencies, hours of operation, and of power among the 
several states and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the same." 


Section 402(b) 


(bh) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Commission. 


(2) By any applicant for the renewal or modification 
of any such instrument of authorization whose application is . 
denied by the Commission. 


(3) By any party to,an application for authority to. 
transfer, assign, or dispose of any such instrument of authoriza- 
tion, or any rights thereunder, whose application is denied by 
the Commission. 


(4) By any applicant for the permit required by Section 
325 of tnis Act whose application has been denied by the Commis- 
sion, or by any permittee under said section whose permit has been 
revoked by the Commission, 


(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Commission 
granting or denying any application described in paragraphs (1), 
(2), (3) and (4) hereof. 


(7) By any person upon whom an order to cease and 
desist has been served under Section 312 of this Act. 


(8) By any radio operator whose license has been 
suspended by the Commission. " 


Section 402(h) 


"(h) In the event that the court shall render a decision 
and enter an order reversing the order of the Commission, it 
shall remand the case to the Commission to carry out the 
judgment of the court and it shall be the duty of the Commission, 
in the absence of the proceedings to review such judgment, to 
forthwith give effect thereto, and unless otherwise ordered by 
the court, to do so upon the basis of the proceedings already had 
and the record upon which said appeal was heard and determined. a 


General Rules of the United States Court of 
Appeals for the District of Columbia Circuit 


"Rule 37. Appeals from Decisions and Orders of the Federal 
Communications Commission. - (a) When and How Taken; 
Contents of Notice of Appeal. An appeal permitted by law 

(47 USC §402(b)) from a decision or order of the Federal Communi- 
cations Commission shall be taken by filing a notice of appeal with 
this court within 30 days from the date upon which public notice is 
given of the decision or order complained of, unless such time be 
tolled pursuant to law (Title 47 USC §405) by the filing of a petition 
for rehearing of said decision or order, in which case the time 
within which an appeal must be taken shall be computed from the 
date upon which public notice is given of orders disposing of all 
petitions for rehearing filed in any case. Such notice of appeal 
shall contain a concise statement of the nature of the proceedings 
as to which the appeal is taken; a concise statement of the reasons 
on which the appellant intends to rely, separately stated and 
numbered; and proof of service of a true copy of said notice and 
statement upon the Commission. The notice of appeal shall be 
signed in the manner prescribed by Rule 11 of the Federal Rules 
of Civil Procedure. 


'(b) Filing Record on Appeal. Within thirty days after 
the filing of an appeal, the Commission shall file with the court 
the record upon which the order complained of was entered, 
unless within that time the Commission, in lieu of actually filing 
the record, shall file with the court a certified list of the materials 
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comprising the record, in which event the Commission shall 
retain and hold for the court all such materials and transmit 

the same or any part thereof to the court, when and as required 

by it, at any time prior to the final determination of the appeal. 
The filing of such certified list of the materials comprising the 
record and such subsequent transmittal of any such materials when 
and as required shall be deemed full compliance with the provision 
of law requring the filing of the record in the court, [Amended 
June 13, 1961]. 


"(c) Record on Appeal. 


(1) Contents. The record shall consist of the order 
sought to be reviewed, the findings or report upon which it is 
based, and the pleadings, evidence, and proceedings before the 
Commission or such portions thereof (a) as the appellant and the 
Commission and any intervenors on the appeal may, by written 
stipulation filed with the Commission or in this court, designate 
to be included in the record, or (b) as the court upon motion of a 
party or, after prehearing conference, upon its own motion may 
by order designate to be included in the record. Such a stipulation 
or order may provide in an appropriate case that no record need 
be filed in the court. If, however, the correctness of a finding of 
fact by the Commission is in question all of the evidence before 
the Commission shall be included in the record except such as the 
Commission, the appellant, and any intervenors in the court. 
proceeding by written stipulation filed with the Commission or in 
the court agree to omit as wholly immaterial to the questioned 
finding. If there is omitted from the record any portion of the 
proceedings before the Commission which the court subsequently 
determines to be proper for it to consider to enable it to review 
the order in question the court may direct that such additional 
portion of the proceedings be filed as a supplement to the record. 
The Commission may, at its option and without regard to the fore- 
going provisions of this rule, and if so requested by the appellant 
shall, filed in the court the entire record of the proceedings before 
it without abbreviation. 


"(2) Correction of Record. If a misstatement or error 
is contained in the record filed by the Commission, the parties 
may correct the misstatement or error by stipulation filed with the 
court, or this court may at any time direct that the misstatement 
or error be corrected and, if necessary, that a supplemental 


record be certified and filed by the Commission. 


'(3) Original Papers or Copies May be Transmitted; 
Return of Papers to Commission. The Commission may transmit 
to this court the original papers comprising the whole or any 
part of the record or any supplemental record, otherwise true 
copies of such papers certified by an authorized officer or deputy 
of the Commission shall be transmitted. Any original papers 
thus transmitted to this court shall be returned to the Commis- 
sion upon the final determination of the appeal. Pending such final 
determination any such papers may be returned by the court 
temporarily to the custody of the Commission if needed for the 
transaction of the public business. Certified copies of any papers 
included in the record or any supplemental record may also be 
returned to the Commission upon the final determination of the 
appeal. [Amended June 13, 1961]. 


'(d) Intervention. Within 30 days after the filing of such 
an appeal, any person so entitled by law (Title 47 USC §402(e)) 
may intervene and participate in the proceedings had upon said 
appeal by filing with the court a notice of intention to intervene 
and a verified statement showing the nature of the interest of such 
party, together with proof of service of true copies of said 
notice and statement, both upon appellant and upon the Commission. 


"(e) Prehearing Conferences, * In any such appeal the 
court may in its discretion direct the attorneys for the parties 
to appear before the court or a judge thereof for a prehearing 
conference to consider the simplification of the issues and such 
other matters as may aid in the disposition of the appeal by the 
court. The court or judge shall make an order which recites the 
action taken at the conference and the agreements made by the 
parties as to any of the matters considered and which limits the 
issues to those not disposed of by admissions or agreements of 
counsel, and such order when entered controls the subsequent 
court of the appeal, unless modified to prevent manifest injustice. 


[The Court on September 10, 1963 announced that the following 
procedures had been adopted in cases under Rules 37 and 38, 
effective immediately: 


Where a petition for review or an appeal from an admini- 
strative order has been filed, the Clerk shall set a pre- 

hearing conference on the next Thursday after the petition 
or notice of appeal has been filed which is not less than 15 
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days after the filing thereof. Any action taken at 

the preharing conference shall be without prejudice 

to the rights of interested parties who may intervene — 
after the prehearing conference. The Clerk shall 

notify counsel that the briefs of the parties in a given 
case must he filed within the time periods fixed in 

rule 18, and that if the parties wish they may in a 
prehearing stipulation agree that the printed joint 
appendix be filed after the briefs are filed, in which 

case the parties in their briefs when referring to the » 
record may refer to the typewritten pages of the record 
instead of the pages of the printed joint appendix, pro- 
vided the pages of the printed joint appendix are numbered 
consecutively and provided the page numbers of the type- 
written record printed in the joint appendix are shown in 
bold type and indented in a manner which will make it: 
convenient for the court to locate the pages when referred 
to in the briefs. ] 


"(f) Number of Copies of Papers to be Filed. An original 
and one legible conformed copy of all papers required under sub- 
division (a) of this rule and of notices of intervention, if any, shall 
be filed with the clerk. 


'(s) Costs. Costs on appeal may be awarded by the Court 
sua sponte, or on the motion of a party to the appeal, in favor of or 
against an appellant, or other interested parties intervening in 
said appeal, but not against the Commission, depending upon the 
nature of the issues involved upon said appeal and the outcome thereof. 


"(h) Application of General Rules. Insofar as applicable 
the provisions of Title II of these rules shall govern such cases. 
[Amended June 13, 1961]. 


"(i) Certified Copy of Opinion and Judgment. After the 
determination of an appeal by this Court, a copy of the opinion 
and judgment shall be certified to the Commission in lieu ofa 
mandate, in usual course. [Amended February 8, 1956]."" 


Rules and Regulations of the Federal 


Communications Commission 


Section 73. 28(d)(3) 


"§73.28 Assignment of stations to channels." 


"(d) With respect to applications for new Class II-A 
stations, and other applications accepted for filing before 
July 13, 1964, the following shall apply: Upon showing that 
a need exists, a Class Ii, III or IV station may be assigned 
to a channel available for such class, even though interference 
will be received within its normally protected contour, subject 
to the following conditions:" 


"(3) The interference received does not affect more than 10 
percent of the population in the proposed station's normally 
protected primary service area; however, in the event that 

the nighttime interference received by a proposed Class II or 

II station would exceed this amount, then an assignment may 

be made if the proposed station would provide either a standard 
broadcast nighttime facility to a community not having such a 
facility or if 25 percent or more of the nighttime primary service 
area of the proposed station is without primary nighttime service. 
This subparagraph (3) of this paragraph shall not apply to existing 
Class IV stations on local channels applying for an increase in 
power above 250 watts, nor to new Class IV stations proposing 
power in excess of 250 watts with respect to population in the 
primary service area outside the equivalent 250 watt, 0.5 my/m 
contour." 


Section 73. 182(f) 
"§73.182 Engineering standards of allocation." 


'(f) The signals necessary to render primary service to 
different types of service areas are as follows: 


Field Intensity 
Area: Groundwave 
City business or factory areas... . : .. 10 to 50 mv/m. 
City residential areas... ....... . 2to 10 mv/m. 


Rural - all areas during winter or northern 
areas during summer.......+4+.. . 0.1 to 0.5 mv/m. 
Rural - southern areas during summer... .. 0.25 to 1.0 mv/m. 


1 See §73.184 for curves showing distance to various groundwave 
field intensity contours for different frequency and ground conductivities 
and §73. 183. 


All these values are based on an absence of objectionable fading, 
either in changing intensity or selective fading, the usual noise level 
in the area, and an absence of limiting interference from other broad- 
cast stations. The values apply both day and night but generally fading 
or interference from other stations limits the primary service at night 
in all rural areas to higher values of field intensity than the values 
given, The Commission will authorize a directive antenna for a 

Class IV station for daytime operation only with power in excess of 
250 watts. In computing the degrees of protection which such antenna 
will afford, the radiation produced by this antenna shall be assumed to 
be no less, in any direction, than that which would result from non- 
directional operation, utilizing a single element of the directional 
array, with 100 watts or 250 watts, whichever is the nighttime power 
of the station. 


Note: Standards have not been established for interference from 
atmospherics or man-made electric noise as no uniform method of 
measuring noise or static has been established. In any individual case 
objectionable interference from any source, except other broadcast 
signals, may be determined by comparing the actual noise interference 
reproduced during reception of a desired broadcast signal to the degree 
of interference that would be caused by another broadcast signal and 
having a carrier ratio of 20 to 1 with both signals modulated 100 per- 
cent on peaks of usual programs. Standards of noise measurements 
and interference ratio for noise are now being studied." 


Section 73. 182(g) 


''§73,182 Engineering standards of allocation. "' 


(gs) In determining the population of the primary service 
area, it may be considered that the following signals are satisfactory 
to overcome man-made noise in towns of the population given. 


Field Intensity 
Population: Groundwave 
Up to 2,500. . Ses eee ror aee . ee) 025 mv/m 
2,500 to 10,000 . Soria Es f Oe ekg eds OSV 
10,000 and up . shod : Sean tate . . . Values given in 
paragraph (f) of 
this section 


These values are subject to wide variations in individual areas and 
especial attention must be given to interference from other stations. 
The values are not considered satisfactory in any case for service 

to the city in which the main studio of the station is located. The 
values in paragraph (f) of this section shall apply except as individual 
consideration may determine. ' 


Section 73. 188(b)(1) 


"§73.188 Location of transmitters." 


"(b) The site selected should meet the following conditions: 


"(1) A minimum field intensity of 25 to 50 mv/m will be 
obtained over the business or factory areas of the city." 
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PUBLIC NOTICE - B 


WASHINGTON, D. C. 20554 January 21, 1965 


Report No. 5393 BROADCAST ACTION 


The Commission en banc, by Commissioners Henry (Chairman), Zyde, 
Bartley, Lee, Cox and Loevinger, took the following action on January 19: 


LETTER TO WALG, ALBANY, GA., ABOUT FAIRNESS DOCTRINE 


The Commission addressed the attached letter to Radio Albany, Inc., 
with reference to a complaint by C. Be King, in behalf of the Albany 
Movement, alleging failure of station WALG, Albany, Ga., to comply with 
the Commission's fairness doctrine. Commissioner Byde dissented and stated: 
"IT would favor a notice requiring a further effort on the part of the parties 
to resolve the complaint." 


Attachment 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTONRS 2. CG. 


20554 


61657 


ADDRESS ALL COMMUNICATIONS 
‘TO THE SECRETARY 


IN REPLY REFER TO: 
842k, 
1100272 
1100415 


Aller M. Voodall, President’ 
Radio Albany, Inc. 

Radio Station WALG 

Post Office Box W 

Slbany, Georgia 


Dear Mr. Woodall: 


This letter refers to the comlaint filed by C. B. King, Esquire, 
in behalf of the Albany Movement against Station WALG for allegedly failing 
to comply with the Commission's Tairness doctrine". Documenting the com- 
plaint is the correspondence between you and Mr. King; and we also have your 
coments, submitted by your counsel, with respect to the complaint. 


From the information before us, it appears that on October 21, 1964, 
you broadcast a "Johnny Reb Special Editorial” (Attachment I hereto) at-one 
hour intervals from avout 7 a.m. to 12 midnight. ‘The special editorial was 
critical of the awarding of the Nodel Peace Prize to Reverend Martin Luther 
King, Jv. Upon request, the station manager extended Slater H. King, Presi- 
dent of the Albany Movement, equal time to respond to the station editorial. 
The reply was to be taped on Monday, October 26, at 9:15 a.m. for broadcast 
on the following day and a written script of the reply was to ve left with 
the station for its records. ; 


It is not clear whether the reply (Attachment IT) was ever taped. 
However no reply was broadcast. First, Station WALG stated that the reply 
could not discuss matters or subjects, nor criticize agencies, which were not 
involved or mentioned in the station's editorial; to illustrate: the reply 
stated “Here in Albeny, a stubborn city administration has prevented white 
and Negro leaders from ever having an opportunity to exchange views through 
a meaningful bi-racial conference", and you state that you see no connection 
“petween this opinion end the award of tne Nobel Prize to Reverend King. 
Secondly, you state that although Slater King had previously replied in his 
own voice to station editorials, in the future, the station will broadcast 
the reply statement using the voice of one of the announcers. Subsequently, 
in your comments on the complaint, you state that in order to satisfy che 
complainant, the station will be pleased to have the reply taped in advance 
of the broedeast and auditioned by a representative of the complainant before 


presentation. 


(over) 


Allen M. Woodall, President 


Counsel for the Albany Movement points out that your editorial 
asserts that an exumple of Dr. King's ulleged irresponsibility took 
place in Albany, Georgia; that the purpose of your editorial was to in- 
fluence the listening public to your view or opinion regarding 
Reverend King's conduct while in Albuny and other pluces as well; and 
that the statement by Mr. Slater H. King represents the opinion of the 
orgenization of which he is head. Counsel for the Albany Movement also - 
states that it objects to the use of an announcer selected by the licensee 
to read the Movement's views becouse Mr. King is the duly elected and 
appointed spokesman by the Movement to respond to your editoriel’ and it 
is noted that "intonation, speech pattern and inflection are, . 
inseparably related to verbal expressioss of opinion” snd that the 
station ennouncer could hardly ".. . be suid to empathize with the 
views expressed" by the Movement. By letter of October 31, 1964, you 
state that you-are not convinced that the reply submitted is in its 
entirety related to the views expressed in your editorial and you request 
certain further intozmation with respect to the meetings of the Albeny 
Movement end to be furnished by counsel for the Movement with information 
concerning the Federal Communications Commission's rules and regulations. 


Under the Commumications Act, the selection and presentation of 
broadcast material are the responsibilities of the ‘udividasl station 
licensees. Thus, with the exception of broadcast appearances dy 
political candidates, the licensee has the responsibility of assuring 
himself (through script review, etc.) thut the material proposed tu be 
broadcast is in tne public interest. 


As you are aware, under the Commission's "fairness doctrine”, 
a licensee who presents a viewpoint on a controversial issue of public’ 
importance must provide a reasonable opportunity for the presentation of 
contrasting viewpoints on that issue. You are also aware that where 
material dealing with a controversial issue contains a personal attack 
upon any individual or organization, the licensee must transmit th: text 
of the breadeast wo the person or group uttacked either prior to or at the 
time of the broadcast with a specific offer of the station's facilities 
for an adequate response. As to the ottucks, the Editorializing Revort 
states: : 


", . . elementary cousideration of fairness may dictate 
that time be allocated to a person or group which has 
been attucked over the svation, where otherwise no such 
obligation would exist. . ." 


Allen M. Woodall, President 


Your editorial constituted a perconal attack upon Reverend: King. ; 
See Applicability of the Fairness Dectrine in the Handling of Controversial 
Issues of Public maportance, 29 F. R. 10415, lO420, Rulings 21, 22, 
n. Oo. The station was thercfore under an obligation to transmit a copy 
of the editorial to Reverend King with en offer to hin,or to a spokesman 
for him,of a comparable opportunity to respond. Id. at 10419, 10421, 
Rulings 16, 23. Further, under the Times-Mirror ruling (FCC 62-1130, 
62-1109, Ruling 26), the spokesman of the personiattacked should be 
accepted by the licensee, unless such srokesman is reasonably found by 
the station to be inappropriate. Here Mr. Slater H. King is the spokesman 
authorized to speak for Reverend King (Mr. King being the President of 
the Albany Movement which is an affiliate of Reverend King's Southern 
Christian Leadership Conference); and there is no claim that he is an 
inappropriate spokesman. We note that on other occasions Mr. King has 
been the spokesman for reply statements to other editorials broadcast 
by you; and, indeed in this situavion, you have recognized. Mr. King ss 
one of the officers "qualified to speak for the group". In short, in 
this personal attack situation, insistence by the licensee that a 
station announcer be used to read the response statement is inconsistent ; 
with the Commission's ruling. 


The other issue is whether Mr. King's proposed reply was 
reasonably directed to your editoriel. Three of four peragraphs of the 
reply (attached hereto) are concerneé with the main thrust of your 
editorial -- the question of violence and Reverend King. The other 
parapeeph (whose relevance you question) reads: “Here in Albany a — 
siibborn city administration has prevented white and Negro leaders from 
ever having an opportunity to exchange vievs through a meaningful bi- 
racial conference." We note that in your editorial (also attached 
hereto) you refer to the situation in Albany in the third paragraph and 


shen state in the fourth paragraph: 


"Even the "Atlanta Journal’ said: "The irresponsible, 
4dmmoderate acts of Martin Luther King, Jr. have done so 
mich damage in Albany that it will take years for the 
wounds to heal.'" 


Thus, your editorial dealt with the Albany situation and 
attributed fault in that situation to Reverend King's "irresponsible, 
immoderate acts". The response also deals with the Albany situation 
and attributes the fault to the action of a "stubborn city administration” 
in preventing an exchange of views on the racial issue. % would appear 
that just as you'are, of course, free to set forth your opinion as to 
the situation in #Ibany, so also the response in this personal attack 


(over) 


Allen M. Woodall, President 


»situation should reasonably be permitted to state the contrasting - 
viewpoint or opinion concerning thet situation. Therefore, even though 
you are, of course, efforded latitude to make judgments in this field 
we cannot say that you have shown ony reasonable basis for your action 
in this instance; rather, it would appear that an unreasonable 
limitation has been imposed unon the right of response 

“attack situation. e am aoe oe 


In view of the foregoing, the Commission concludes that you have 
not fully comylied with the requirements of the "fairness doctrine" in 
the foregoing respects. Accordingly, you are requested to udvise the 
Commission 2f the manner in which you intend to comply with thac doctrine 

“and of such action—us you may take. ; ; ; 


BY DIRECTION OF THE COMMISSION 


Ben’ F. Waple 
Secretary 


ce: Russell Rowell, Esq. 
Cc. B. King, Esq. 


Attachments (2) 


JOUNNY_REB SPECIAL EDSTORIAL 


Fate : . 


Awarding the Nobel Peace Prize to Rev, Martin Luther King, Jr- 


makes about as much sense as selecting John F. Dillinger to guard 
the United States Ringuury ox bringing Necro back to Life to assist 
Smoky Bear. ; 

Since the Reverend has brought sore violence to the South than 
anyone else in the past 100 years, why not have him share the honor 
with the late General William T. "War Is Hell" Sherman? 

And while the Nobel folks were at it, why stop with just cne 

award? Why not a separate medal for Birningham?. Another for 
‘Atlanta? A third for St. Augustine? Ane you just can't diserinice*? 
against Albany. 

Even the "Atlant Journal" said: "The irresponsible, inncderete 
acts of Martin Luther King, Jr. have done so auch damage in Albany 
that it will take years for the wounds to heal. 

_ Alfred Nobel established the annual award to overshadow <he 
destructive uses of his, invention of dynamite. He wanted to promote 
_ the idea of peace. This year's selection sets a new, all-time low 
for the Fobel Prize. It's an insuit to previous recipiente. <t 
peered off the orastize ikea taking the label off a ean of tonatoes. 


The reason is not race. The reason is violence. 


ATTACHMENT IT 
REPLY TO JOHNNY REB SPECEAL EDITORIAL - SLATER KING © 


A recent. editorial on this station criticized the awarding 
of the Nobel Peace Prize to Reverend Martin Luther King, Jr. King 
was blamed for bringing violence to the South in civil rights 
campaigns. It is true that civil rights deacanetatdaus hays 
resulted in some incidents of brutality, but except for a sur- 
prisingly small number of incidents, the victims of this violence 
were not among King's followers. Compared to an endless string of 
murders, beatings and bombings directed at those who oppose the 
vicious system of white supremacy, the few injuries to whites 
seen relatively small. It is surprising that four hundred years 
of poverty and humiliation have not made outlaws of the 20 million 


Negroes in America. 


King hes shown remarkable self-control as a leader in refusing 


to resort to violence when it would have bean a simple matter to 
encourage it. He has consistently tried to find responsible whites 
leaders in the commnities where he has led demonstrations - leaders 
who would at least listen to the grievances of the Negro population 
and who were interested in resolving conflicts rather than suppressing 
them. For his consistent confidence in the good faith of the white 
in this country, he has been criticized by other Negro civil rights _ 
leaders. 

Here in Albany a stubborn city administration has prevented 
white and Negro leaders from ever having an Spooreunity to exchange 


views through a meaningful bi-racial conference. 


(over} 


\ 
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REPLY TO JOHNNY REB SPECIAL SDITORIAL + SLATER KING ~ PAGE Two 


Although the Nobel Prize Committee wevex specifies the 
reasons for its awards, we, the leaders of the Albany Movement, 
feel that Martin Luther King, Jr., was recognized for his un- 
‘Gaeettoned faeiisnes 26 directing the discontent of Negroes in 
America with second-class citizenship ytoward non-violent tactics. 


Despite brutal retaliation by white police and civilians against 


peaceful demonstrators, King has succeeded admirably in maintal ning 


his faith in the humanity of his opponents. 


BRIEF FOR APPELLEE 


we 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,076 


JAMES S. RIVERS, INC., (WJAZ), 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM.A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


sited States Court of Appeals HENRY GELLER, 
for the District of Columbia Ape General Counsel, 


FILED ~=MAR 29 1965 


JOHN H, CONLIN, 


Y +¢. Of. , Associate General Counsel, 
CLERK 


JOSEPH A.- MARINO, 
Counsel. 


Federal Communications. Commission 
Washington, D.C. 20554 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as agreed to by the parties in a 


stipulation approved by this Court on January 28, 1965, are set 


forth in appellant’*s brief, p. (i). 
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LOC UMN 
ASRCUMUONT 


I. in Deciding That Appellant Has Failed To 
Justify A Waiver Of The 10% Rule, The 
Commission Fully Considered The Matters 
Raised And Reached A Judgment That Was 


r 


(ithin The Seope Of Its Discretion. 


the Commission's Judgment That The 
Programming Evidence Submitted By 

WJAZ Did Not Warrant A Waiver Of 

fine 10% Rule Was A Reasonable Decision 
Aad One Which Fully Took Into Account 
WUAZ's Service To Negro Residents Of 
fhe Community. 


Appellant's Contention That It Would 
serve A White Area Was Considered, 
Acd found Without Merit. 


Utter Engineering Factors Relied On 
By Surellant Were Considered And 
booed Not Sufficient To Require A 


Sues but $s Relianee On Past Commis- 
Acisuns Waiving The 10% Rule 
wot Detablish That The Result 

they Was Erroneous. 
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Brennan Broadcasting Co., 30 FCC 851 (1961). 


Capitol Broadcasting Corp., 25 FCC 1422 (1958). 


E. Weaks McKinney-Smith, 22 FCC 211 (1957), 
aff'd sub nom Interstate Broadcasting Co. 
v. Federal Communications Commission, 105 
U.S. App. D.C. 224, 265 F.dd 598 (1959). 


Garo W. Ray, 36 FCC 1038, (1964). 


Granite State Broadcasting Co., 27 FCC 197 
(1959). 


Hudson Valley Broadeas: ing Corp. (WEOK) , 
36° FCC 461, 2 Pike & Fischer, R.R. 2d 27 
(1964). 


Huntington-Montauk Broadcasting Co., Inc., 
25 FCC 1309 (1958). 


James A. Noe, 30 FCC 490 (1961). 


Key Broadcasting System, Inc., 13 Pike & Fischer, 
R.R. 159 (1955). 


Louis Adelman, 28 FCC 432 (1960) aff'd sub nom 
Guinan v. Federal Communications Commission 
Til 1.S. App. D.c. 3/1, 297 F.2d 782 (1961). 


Minnesota Valley Broadcasting Co., 11 Pike & 
Fischer, R.R. 1080 (1955). 


Palm Spring Broadcasting Corp., 23 FCC 19 
(1957). 


S & W Enterprises, Inc.; 37 FCC 220, (1964). 


Sarasota Broadcasting Co., 23 FCC 755 (1957). 


Stephen County Broadcasting Co., 30 FCC 921 
(1961) 


Sunshine State Broadcasting Co., Inc., 32 FCC 
378, reconsideration denied 32 FCC 1082 (1962) 
aff'd sub nom Sunshine State Broadcasting Co., 
Inc. , (WBRD) v. Federal Communications Commis- 
sion, 114 U.S. App. D.C. 271, 314 F.2d 276 (1963). 25,26,27 


(iv) 


Administrative Decisions (cont'd): 


1360 Broadcasting Co., Inc., 36 FCC 1478 (1964) 


Times-Mirror, 24 Pike & Fischer, R.R. 404, 407 
(1962). 


WPGC, Inc., 19 Pike & Fischer, 394 (1959), 30 
FCC 646, reconsideration denied 31 FCC 101 
(1961). 


Statutes: 


Communications Act of 1934, as amended, 47 U.S.C 
151 et seq.: 


155 (a) (3) 
315 (a) 
402 (b) 


Rules and Regulations of the Federal Communications 


Commission, 47 CFR Supp. 1964: 
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182 


; 21 
.182(f) formerly 3.182 (f) 5,22,23,24 
. 192 (v) 2 
-188 formerly 3.188 2,22,23,24 


Other Authorities: 


Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public 
Importance., 29 F.R. 10415, (1964). 


Commission's Letter to WALG, Albany, Georgia. , 
Public Notice B-62407, January 21, 1965. 


Commission's Policy on Programming, 20 Pike 
Fischer, R.R. 1901 (106°). 


Commission's Report "Editorializing by Broadcast 
Licensees", 13 FCC 1246 (1949). 


In the Matter of Amendment of Section 1 of the 

Standards of Good Engineering Practice Concerning 

Standard Broadcast Stations, 10 Pike & “ischer 

R.R, 1595 (1954). 9,10,11,26,27 
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Other Authorities (cont'd): 


Interim Criteria to Govern Acceptance of Standard 
Broadcast Application, 23 Pike & Fischer, R.R.- 
1545 (1962). 


Report and Order Amending Part 73 of the Commis- 
sion's Rules Regarding AM Station Assignment 
Standards And the Relationship Between the AM 

& FM Broadcast Services, 2 Pike & Fischer, R.R. 
2d 1658 (1964), reconsideration denied FCC 65-195 
released March 12, 1965. 


*Cases chiefly relied upon are marked by an asterisk. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,076 


JAMES S. RIVERS, INC., (WJAZ), 
Appellant, — 


Vie 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


ON APPEAL FROM A DECISION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal filed pursuant to Section 402(b) of 
the Communications Act of 1934, as amended, 47 U.S.C. 402 (b) , from 
a Decision of the Federal Communications Commission's Review Board 
released August 17, 1964 (R. 541-546) and a Commission Order deny- 
ing See ctercet November 19, 1964 (R. 572). The Decision denied 
the application of James S. Rivers, Inc. because it violated Section 
73.28(d) (3) of the Commission's Rules, 47 CFR (1964) 73, 28(d) (3), 
commonly called "the 10% rule", and because the applicant had not 
justified a waiver of the rule. 

Since appellants statement of the case is argumentative and 
I/7 47 U.S.C. 155(d) (3) provides that a decision of the Review Board 


has the same force and effect as a Commission decision, unless it 
is reviewed by the Commission. 


Sh 
incomplete the following counterstatement is submitted. James S. Rivers, 
Inc. (WJAZ) now operates a daytime only station in Albany, Georgia and 
has requested authority to operate at ares By Order (R. 105-106) 
WJAZ was found legally, technically, financially and otherwise quali- 
fied. The Commission noted that WJAZ's nighttime proposal would violate 
the 10% rule, but because a waiver had been requested, the application 
was designated for hearing. 

At the hearing WJAZ's engineering evidence established that 
the 10% rule would be violated. WJAZ's proposed nighttime normally 
ihe 4 mv/m contour contains 78,041 persons in 430.6 square 


miles, However, the propesal would be restricted to its 23.83 mv/m 


contour which contains 63,100 persons in 57.4 square miles, so that 


WJAZ would fail to serve 86.7% of the area and 19.1% of the popula- 


tion within the normally protected contour. 
Depositions of twenty local residents were taken by WJAZ 


in Albany, Georgia. They were taken despite objections of counsel 


2/ WJAZ now operates a Class III station on the frequency 960 ke, 


with power of 5 kilowatts, utilizing a directional antenna daytime 
only. It proposes to operate a Class III B station on the same 
frequency 960 ke with power of 5 kilowatts daytime, and 1 kilowatt 
at night utilizing a different directional antenna day and night. 

3/ WJAZ's proposal is for a Class III B station which is authorized 
to operate with power of not less than 0.5 kilowatts, nor more than 
1 kilowatt night, and 5 kilowatts daytime, 47 CFR 73.21(b) (1) (4i..). 
At night its normally protected primary service area is the 4 mv/m 
groundwave contour, 47 CFR 73.182(v). "The circumference of the 
protected area is a contour line which is fixed by measurement of 
the strength of the radio groundwaves from the particular station." 
Sayger v. Federal Communications Commission, 114 U.S. App. D.C. 112, 
114 Fn. 3, 312 F.2d 352 (1962); Beaumont Broadcasting Corp. v. Federal 
Communications Commission, 91 U.S. App. D.C. 111, 115, 202 F.2d 306 
(1952). 
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for the Broadcast Bureau, the only other party. (Tr. .16-34). When 


the depositions were offered in evidence at a hearing session in 


Washington, D.¢., the Examiner asked counsel for WJAZ, if he inten- 


ded to or had attempted to establish that the other stations in 
Albany discriminated against the Negro donmanity. WJAZ"s counsel 
replied: 

"] think that you can draw certain conclusions based 

upon this testimony. It wasn't my intention to show 

that there was any discrimination." 
He also indicated that three Negro ministers had testified on WJAZ's 
behalf (Tr. 120-121). Their testimony was summarized by the Examiner 
in the Initial Decision released February 28, 1964: 

Rev. E. James Grant since 1954 has appeared on a 1S 
minute Sunday morning worship program over WJAZ, and in other capacities. 
If WJAZ's proposed application is granted he would like to discuss 
expanding his program to 30 minutes. He has never sought time on 
other Albany stations because he is satisfied with WJAZ. (R. 496). 
Rev. Benjamin Gay, is a member of the Interdenominational Ministerial 
Alliance which has had a 30 minute weekly program on WJAZ for approxi- 
mately 10 years. The station has carried his church's messages, and 
he has never appeared on any other station except WJAZ., It is his 
belief that the station has an outstanding reputation among his people 
because they give impartial news coverage and carry announcements 
of interest to the Negro community (R. 498). 

Rev. 0. H. Brown, is Administrative Assistant.to the Pres:- 


dent of Albany State College, a Negro institution. WJAZ is one of 
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the outlets used to publicize the college's news. The station has 
also carried its dramatic presentations, performances of its choir, 
as well as a panel discussion during National Educational Week. 

WJAZ has allotted more time to strictly Negro programming, and has 
offered the college 15 minutes for the presentation of an educational 
program, if its nighttime application is granted. The college is 
interested in utilizing the time, and has not received a similar 
offer from any other station. (R. 499-500). 

The Initial Decision also reported the testimony of the 
other local residents (R. 496-502); the accuracy of these findings 
was not challenged; and they were subsequently adopted by the Review 
Board (R. 541). 

Concluding that the 10% rule would be violated, the Examiner 
recommended a waiver based on the following factors (R. 502-6): 

(1) Altogether WJAZ's proposal would serve 63,100 persons 
who receive only two other services. 

(2) It would serve Albany's business and factory area 
which contains 6,231 persons, and is a "white eee 

(3) WJAZ would also serve 41,182 persons who receive one 
other primary service, (a gray area) and 15,687 persons who receive 
two other primary services. 


(4) No objectionable interference would be caused to 


other existing stations. 


U7 A "white area” is an area of the country which does not re- 
ceive “primary groundwave standard broadcast service.” The Good- 
will Stations, Inc. v. Federal Communications Commission, 117 U.S. 
App. D.C. 64, 65-66, 325 F.2d 637 (1963). 


2.So< 

(5) A grant of WJAZ's proposal would not substantially 
affect the future use of the frequency. 

(6) No other frequency is practical for use at Albany. 

(7) Lastly, WJAZ's past and proposed programming: “Lends 
meaning to the concept ‘outlet for local self expression’ ™ and en- 
joys public support. 

Exceptions were filed only by the Broadcast Bureau (R. 509- 
528). Essentially, it contended that WJAZ should not have been 
eredited with serving a "white area", since the area does receive a 
10 mv/m signal which is primary service as defined by Section 73.182 (f) 
of the Rules, 47 CFR 73.182(f). The Bureau also maintained that the 
programming showing did not establish "very unusual circumstances”; 
and that the factors on which the waiver was based had not been suf- 


ficient in past decisims to justify a waiver. 


The Review Board agreed with the Bureau. First, it pointed 


out that Albany with a 1960 population of 55,890 (31,155 in 1950) is 
the principal city of the Albany Urbanized Area (58,353) and the seat 
of Dougherty County (75,680). It has four AM stations, of which 

two (WALG and WGPC) operated full time; as well as an FM-station; 

and a TV station. The only nighttime standard broadcast services 
received in Albany are WALG and WGPC. In this context, the Board 
concluded that while some of WJAZ's proposed programming was not 
presently available, and was supported by the testimony of seversl 
witnesses, “None of the witnesses suggested that the existing night - 


time radio services in Albany has refused to cooperate with him or 
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were inadequate to accomplish his programming purposes." The Board 
found that WJAZ would not serve a “white area", and that the 6,231 
persons should have been added to the population receiving one other 
service making a total "gray area” of 47,413 persons. 

Of all the factors urged in support of a waiver, service 
to these 47,413 persons was considered "the most compelling feature 


of the proposal.” On balance, the Board decided (R. 543-4): 
" _this factor is not sufficient to override the 
policy objectives of the 10% rule, See Hudson Valley 
Broadcasting Corp. (WEOK) . 36 FCC 461, 2 R.R. 2d 27 
(1964). This applicant presents less compelling a case 
for waiver of the 10% Rule than was presented in the 
Hudson Valley proceeding. We have here no service to 
a “white area’; a competitive local nighttime service 
would be provided to only a portion of the principal 
community; and a third service would be provided to 
the remainder of the community. Under these circum- 
stances, the Hudson Valley decision is considered to 


be controlling, and WJAZ's application must be denied. 


Appellant filed an application for review which the Com- 


mission denied (R. 572 ) This appeal followed. 


SUMMARY OF ARGUMENT 

It is undisputed that appellant's proposal to operate 
as a full time station would substantially violate the Commis- 
sion's 10% rule, 47 CFR (1964) 73.28(d) (3) during its nighttime 
hours of operation. After a complete hearing, including an ex- 
tensive deposition session in the local community, the Commis- 
sion’s Review Bsard decided that a waiver of this basic engineer- 
ing rule had not been justified. This Court has held that such a 
question is committed to the expert judgment of the Commission. 
Sunshine State Broadcasting Co., Inc. (WBRD) v. Federal Communi- 
cations Commission, 114 U.S. App. D.C. 271, 273, 312 F.2d 276 


(1963); Sayger v. Federal Communications Commission, 114 U.S. 


App. D.C. 112, 117, 312 F.2d 352 (1962); Guinan v. Federal Com- 


munications Commission, 111 U.S. App. D.C, 371, 297 F.2d 782 
(1961). All the reasons advanced by appellant were carefully 
considered and found not to justify a waiver. Appellant has not 
shown that in reaching this result the Commission abused its dis- 
eretion. 

The Board’s conclusion that WJAZ's programming evidence 
did not warrant a waiver is a reasonable judgment in the factual 
context of this case. Appellant's assertion that it is the only 
station in the community which serves the Negro residents of the 
area, is not supportei by the record. While appellant's over-all 


programming was found to be commendable, the Commission has held 
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that absent “very unusual circumstances, programming evidence is 
not entitled to much significance in deciding whether this basic 


engineering rule should be waived. Huntington-Montauk Broadcast- 


ing Co., Inc., 25 FCC 1309, 1318-1319. This judgment is particularly 


appropriate here where there are numerous other stations operating 
in the community, and where there was no showing that these stations 
are unable to serve the communities needs. 

In accordance with the applicable rules and precedent, 
the Board correctly concluded that WJAZ would not provide a first 
standard broadcast primary service to the community's business and 
factory areas. This consistent interpretation by the Commission 
of its own technical engineering rules is entitled to greatweight, 
Interstate Broadcasting Co., v. Federal Communications Commission, 
105 U.S. App. D.C. 224, 231, 265 F.2d 593 (1959), especially here 
where no evidence was offered which requires a departure from the 
usual engineering practice. The other engineering considerations 
urged in support of a waiver was fully considered by the Board, and 
found not to be sufficient to override the policy objectives of the 
10% rule. Similar consideration had been rejected in the Report 
and Order promulgating the 10% rule, and in other cases where a 


waiver of the rule was sought. 
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ARGUMENT 
IN DECIDING THAT APPELLANT HAD FAILED TO 
JUSTIFY A WAIVER OF THE 10% RULE, THE 
COMMISSION FULLY CONSIDERED THE MATTERS 
RAISED AND REACHED A JUDGMENT THAT WAS 
WITHIN THE SCOPE OF ITS DISCRETION. 

Appellant acknowledges that as a result of interference 
its proposal would fail to serve 19.1% of the population within 
its normally protected contour, a figure nearly twice as high as 
that tolerated by the 10% rule. In addition, the proposal would 
fail to serve 86.7% of the area within the contour line delimiting 
the station's normally protected service area, and would not serve 
1,358 persons located in Albany, Georgia, its principal community 
(tr. 41). 

After a full and complete evidential hearing, the Com- 
mission, by its Review Board, determined that good cause had not 
been shown for waiving the rule. This is an eerbise of discretion 
which, as this Court has consistently held, is committed to the 
expertise of the Commission. Guinan v. Federal Communications 


Commission, 111 U.S. App. D.C, 371, 297 F.2d 782 (1961); Sayger 


v. Federal Communications Commission, 114 U.S. App. D.C. 112, 147 


312 F.2d 352 (1962) ; Sunshine State Broadcasting Company, Inc. 
(WBRD) v. Federal Communications Commission, 114 U.S. App. D.C. 


271, 273, 312 F.2d 276, (1963). Appellant has failed to: shaw that 
the Commission's action here is unreasonable. 
The 10% rule, like other rules governing station assign- 


ments, was designed to strike a balance between excessive interference 
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and too restricted use of available frequencies. The rule reflects 
a determination by ‘the Commission that a proposal which receives 
interference affecting more than 10% of the population residing 
within its normally protected primary service bbe acl ane too 
inefficient a use of the frequency to be Bae By its terms, 
the rule is not applicable where the proposed station would provide 
a first local nighttime service to the community or if 25 per cent 
or more of the preposed nighttime service area is without primary 
service. Appellant*s proposal meets neither of these exceptions. 
Moreover, its violation of the rule is a substantial one. 

At the time the rule was adopted, the Commission emphasized 

chat petitions for waivers would be favorably considered "only in 
unusual circumstances [where] it is clearly demonstrated that the 


public interest requires such exceptional action”, 10 Pike & Fischer, 


R.R. 1595, 1600 (1954). With the passage of time, however, the Com- 


je ee 
S/ The 1954 Report and Order, In the Matter of Amendment of Section 
1 of the Standards of Good Engineering Practice Concerning Standard 
Broadcast Stations, 10 Pike & Fischer, R.R. 1595 at 1597, explained 
Some of the considerations which are basic to the rule as follows: 


Whenever two or more radio stations operate 
simultaneously on the same or closely adjacent 
frequency, each will interfere to some extent 

with the reception of the other. Depending 

upon many factors but principally upon the dis- 
tance between the stations, the powers radiated 
and the time of operation, the interference may 

be so slight as to be undetectable or may be so 
severe aS virtually to destroy the entire service 
areas of all the stations. The fundamental judg- 
ment which must be made by the Commission in formu- 
lating the rules governing station assignments is 
the determination of the point at which on an over- 
all basis the resulting interference may become so 
severe as to outweigh the advantages to be gained 
by assigning additional stations to the available 
frequencies. . 
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mission became persuaded that the “built in" exceptions to the rule, 
together with the waivers which had been granted on a case-to-case 
basis were substantially eroding the basic allocations system em- 


bodied in the “protected contour” concept of station assignments. 


Dealing with the impact of the 10% rule on this problem, the Commis- 


sion stated (Interim Criteria to Govern Acceptance of Standard Broad- 


cast Applications, 23 Pike & Fischer, R.R. 1545, 1547): 


"The rule concerning interference received by a pro- 
posed operation has more directly involved a weigh- 
ing of. engineering considerations against non- 
engineering factors, again to the detriment of the 
former. Section 3. 28 (d) (3) provides that a proposed 
facility may receive no more than ten per cent popula- 
tion loss by reason of interference within its normally 
protected contour. However, §3.28(d) (3) contains 
several significant exceptions which have permitted 
numerous grants of proposals receiving interference 
far in excess of ten per cent. Beyond the exceptions, 
an ever-increasing number of non-engineering factors 
has been found to justify waiver of the Rule in indi- 
vidual cases, each of which has been added to the body 
of precedent that inextricably merges with the Rule 
itself as it is applied in subsequent cases. The 
result has been a developing system of assignments 
that may be justified in terms of each individual 7 
case, but which, on the whole, bears little relation . 
to the rational assignment system represented by the 
protected contour concept in undiluted form. 


The Commission is convinced that the problems dis- 
cussed above compel us to re-examine, immediately, the 
standards employed in assigning new or changed standard 
broadcast facilities.’ 

6/ 
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Announcing a partial freeze on new applications the Conmission also 


6/ As a result of studies conducted during the freeze, the Commis- 

‘Sion on July 1, 1964 adopted a Report and Order, amending "Part 

73 of the Commission’ s Rules regarding AM station assignment stan- 

dards and relationship between AM and FM broadcast services", 2 

Pike & Fischer, R.R. 2d 1658, 1672, reconsideration denied FCC 

65-195 released March 12, 1965. These new rules, which were not 
(cont'd) 
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stated that "our consideration of [applications currently on file] 
must take into account what we have said here and will reflect our 
desire to avoid unnecessary aggravation of the problems we have dis- 
cussed.” 23 Pike & Fischer, R.R. at 1547. See also Joseph J. 
Kessler, et al. v. Federal Communications Commission, 117 U.S. App. 
D.C. 130, 326 F.2d 673 (1963). 

It is against this background that the present case must 
be considered. The reasons advanced in support of a waiver here were 
carefully considered. And the conclusion that they did not consti- 
tute grounds sufficient to override the policy objectives of the rule 
was one which under the circumstances, we believe the Board could 
properly reach. Appellant's assertions that greater weight should 
have been given to WJAZ’s proposed programming and to the additional 
service that would be provided involve "just the sort of problems[s] 
which the Commission was established to determine,” Guinan v. 
Federal Communications Commission, supra, 111 U.S. App. D.C. at 375, 
297 F.2d at 786. This appeal improperly seeks to have the Court 


substitute its judgment for that of the Commission on these questions. 


————— 

6/ (cont'd) made retroactive, among other things provide, that 
no nighttime application will be accepted unless accompanied by 
a showing that (a) no interference would be caused to any other 
station, (b) a first primary AM service would be provided to at 
least 25% of the proposed interference-free service area, and (c) 
all of the principal city coverage requirements are met. Appel- 
lants application would not be acceptable for filing because it 
fails to comply with requirements (b) and (c). The record 
establishes that it would not serve 25% white area and would fail 
to serve 1,358 persons in Albany its principal community. 
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A. The Commission's Judgment That The Program- 
ming Evidence Submitted By WJAZ Did Not War- 
rant A Waiver Of The 10% Rule Was A Reason- 
able Decision And One Which Fully Took Into 
Account WJAZ's Service To Negro Residents 


Of The Community. 


In considering whether circumstances exist which would 


warrant a waiver of the 10% rule, the Commission has held that pro- 
gramming evidence is admissible, but absent "very unusual circum- 
stances" it will generally not be accorded "any appreciable. 


significance in deciding whether waiver is warranted." Hunting- 
ton-Montauk Broadcasting Co., Inc. 25 FCC 1309, 1318-1319. In 

this case WJAZ was accorded a full opportunity to establish the 
nature of its own programming and its plans for nighttime broad- 
casting, and its showing was carefully considered by the examiner 
and the Board. (R. 483-502, 541). As one of several grounds for 
recommending a waiver, the examiner concluded that WJAZ's operation 
lends meaning to the concept "outlet for local self-expression" (R. 
504). The Board attached less significance to this showing, point- 
ing out (R. 542) that Albany has four AM stations two oF which 
operate nighttime, and that it also has an FM station and a tele- 
vision station as es Noting WJAZ's plans for nighttime program- 
ming, the Board pointed out that while WJAZ enjoyed a substantial 
measure of community support, there was no evidence that existing 


77 Both of these stations operate full time; and on March 1, 1965 


‘an FM authorization was issued to the appellant, James S. Rivers, 
thus bringing to five (2 AM, 2 —M and one TV) the number of local 
broadcast services authorized to operate full time at Albany. 
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nighttime services were inadequate. 

Appellant's challenge to this determination and the 
principal reason now advanced in justification of a waiver is that 
WJAZ is the only station in the community which serves the needs of 
Negro residents of the area. Assuming, arguendo that this is a valid 
basis for waiving the Ae ke evidence in the record fails to sup- 
port it. Without attempting to disparage in any way the service 
which WJAZ has provided to the Albany area, the sweeping contentions 
in appellant's brief concerning the unique nature of that service 
are not borne out by the evidence and are to some extent contradicted 
by it. 


Specifically, appellant alleges that in the area of 


religious and educational programming no other station meets the 
9/ 


needs of the Negro residents of Albany. In support appellant states 
(1) that no other station has offered its facilities to Negro clergy- 
men on a regular basis, and (2) WJAZ is the only station to make its 
facilities available to Albany State College. Neither of these con- 
tentions is supported by the record, and contrary to appellant’s 
assertion, neither of them appear among the hearing examiner's find- 
ings of fact. 

8/ But see 1360 Broadcasting Co., Inc. (WEBB), 36 FCC 1478, 1480 (1964). 
9/ The Commission has traditionally classified programming under 

the following headings: Religion, Education, News, Discussion, 
Talks, Entertainment, Agriculture. See, e.g. R. 593-595. By 
singling out educational and religious programming as areas in 


which other stations have been derelict, appellant presumably con- 
cedes that in the other categories no comparable shortcomings exist. 
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With respect to religious programs, the record shows that 
WJAZ makes its facilities available to a number of church groups, 
but neither the evidence it submitted nor the findings of the hear- 
ing examiner support appellant's assertion that other Albany sta- 
tions ignore the needs of churches with Negro congregations, with 
regard to their nighttime programs or otherwise. The main evidence 
on this point however is the testimony of two Negro clergymen (R. 
496, 498) who stated that they appeared regularly on WAZ and had 
never been invited to appear over other stations. Neither had ever 
requested time on the other stations and neither was in ‘any way 
critical of the service they Ne a 

Similarly, the assertion that WAZ is the only station 
to make its facilities available to Albany State College is not sup- 
ported by the testimony of appellant's own witness, a college of- 
ficial who stated (R. 341) that "WJIAZ has been one of the outlets 


that we used. . ." (Emphasis added. ) 


10/7 The evidence most favorable to WJAZ's position appears at 
R. 273, in the deposition of the Reverend E. James Grant, but 
even this falls substantially short of establishing that other 
stations are not fulfilling their obligations as Commission 
licensees: 


Q 28. Reverend Grant, have any representatives of 
the other radio stations here in Albany ever 
approached you and asked you to appear on 
their facilities to present a religious pro- 
gram of any kind? 

A. No. 


Have you ever approached representatives of 
other radio stations for those purposes? 
A. I have not. 

(cont "d) : 
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And, finally, appellant's contention (Br. 14) that the 
examiner found that “no other station had devoted time to the prob- 
lems of Negro life in the Albany community,” is totally erroneous. 
The examiner made no findings as to the programming of other sta- 
tions because there was no evidence in the record on this question. 
What he did say (R. 495, 500) was that several witnesses, testify- 
ing in behalf of WJAZ, stated that the station carried more programs 
of interest to Negroes than did other stations in the area. The ex- 
aminer's ultimate finding was that the station "proposes to furnish 
a program service that lends meaning to the concept ‘outlet for 


local self-expression’ and backs its program proposal with evidence 


that there is public support in the community behind that proposal...” 


(R. 504). No one disagrees with this conclusion. It rests, however, 
on an evaluation of WJAZ's programming as a whole (R. 493-495), not 
on any segment of it directed especially to Negroes in the audience, 
as appellant would have the Court believe. The Board did not dis- 
agree with the examiner's determination in this regard but held that 
this and other reasons cited by the examiner for waiving the rule 


wxe not sufficient. 


10/ (cont'd) 


Q 30. Would you mind stating why you haven't 
sought time on other stations other than 
WJAZ? 


A. We have not sought time on other stations 
because we were very well satisfied with 
the service of WJAZ and we didn't think 
it necessary. 


Again, this is not to say that WJAZ's program service 
is not a commendable one. But the thrust of its argument to this 
Court is that in considering its request for waiver the Commission 


arbitrarily ignored the service WJAZ renders to the Negro community. 


This is simply not true as the above cited decision of the Board 


and the examiner show. 

As already noted, however, Albany now has two’ AM stations, 
a television station, and an FM station, (with a second FM station 
authorized to appellant), all of which are authorized to operate 
full time, and all of which are licensed to serve the needs and 
interests of the community as a whole, including an opportunity 
for local self expression, and service to minority groups. Commis- 
sion's Policy on Programming, 20 Pike & Fischer, R.R. 1901 at 1913, 
(1960). Cf. Henry v. Federal Communications Commission, 12 U.S. 
App. D.C. 257, 302 F.2d 101 (1962) cert. denied a7. US, “Bet 962) 
To support the assertion that its service was so unique as to justi- 
fy a waiver of the 10% rule to allow WJAZ to operate at: night, the 
Board held that it was properly incumbent upon the applicant to 
establish, at the least, that a need existed which could not be 
met by these other stations. Under the circumstances this was surely 
a permissible exercise of discretion. Appellant had a full oppor- 
tunity to present such evidence but failed to do so. Numerous wit- 
nesses praised WJAZ’s programming and testified in even of its 


nighttime application. None, however, seriously criticized the 
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operation of other stations in the acnmnnaey: and, as the Board found, 
there was no evidence that the existing local stations which operated 
full time had refused cooperation or were inadequate to meet the pro- 
gramming needs of the community (R. 542). 

In an attempt to bolster its charges, appellant now points 
to the Commission’s letter to WIG, Albany, Georgia, Public Notice 
B-62407, January 21, 1965, and claims that this furnishes proof that 
the other stations in the community are not serving the needs of the 
entire community. (Br. 15-17 , 9a-l6a). Nothing in the Commission's 


letter supports this contention. The complaint on which the Commis- 


sion acted grew out of a narrow dispute regarding the appropriate 
ll 


means of implementing the "Fairness Doctrine” with respect to a 
single editorial and involved a novel question of policy. 
The station had broadcast an editorial criticizing the 


award of a Nobel Prize to Dr. Martin Luther King, Jr., the content 


11/See the Commission's Report “Editorializing by Broadcast Licen- 
sees,” 13 FCC 1246 (1949), subsequently codified in Section 315 (a) 
of the Communications Act of 1934, as amended, 47 U.S.C. 315(a), 
which provides: 


: "Nothing in the foregoing sentence shall be 
construed as relieving broadcasters, in connection 
with the presentation of newscasts, news interviews, 
news documentaries, and on-the-spot coverage of news 
events, from the obligation imposed upon them under 
this chapter to operate in the public interest and to 
afford reasonable opportunity for the discussion of 
conflicting views on issues of public importance." 
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of which placed it within the scope of the Commission's "personal 


attack" ruling. See "Applicability of Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance” 29 F.R. 10415, 
10421 (1964); Times-Mirror, 24 Pike & Fischer, R.R. 404 and 407 (1962). 
The station offered time for a response, but a Saaeeveres arose 

over its proper scope and by whom it was to be delivered. The 


Commission held that the station, in this instance, sought to im- 


tt 


pose “an unreasonable limitation on the right of response.” 


The Commission's letter noted, among other things, that 
in past editorials critical of Dr. King or his movement, the station 
had carried replies by Dr. King's designated spokesmen. — Moreover, 
there is nothing in the Commission's action which reflects either 
on the licensee's good faith or on the manner in which it has car- 
yied out its responsibilities generally as a licensee of the Com- 
mission. By letter dated February 1, 1965 WALG responded to the 


Commission's action, stating: 
a .we complied immediately with your decision 

covering the dispute between Radio Station WALG 

and The Albany Movement. You understand that at 

no time did we refuse Mr. King, of The Albany Move- 

ment, equal time to answer this Special Editorial. 

We did refuse to allow him to use his voice instead 

of a staff announcer. This was in accordance with 

our interpretation of the Fairness Doctrine. We 

now understand that our interpretation was not cor- 

rect and we will be guided accordingly in the future.” 

(A copy of the letter is attached hereto as Appendix A). 


= 200< 

Licensees have been encouraged by the Commission to 
editorialize on controversial issues of public importance and 
appropriate guidelines have been established by the Commission. 
However, in implementing the "Fairness Doctrine," errors of judg- 
ment can occur and for this reason procedures have been established 
for the filing of complaints and for their prompt handling by the 
Commission. See “Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance,” 29 F.R. 
10415, adopted July 1, 1964. And in the 1949 Report, "Editorializing 
by Broadcast Licensees," 13 FCC 1255-1256, the Commission made clear 


its position that: 


. . | . the standard of public interest is not 
so rigid that an honest mistake or error in 


judgment on the part of a licensee will be or 
should be condemned where his overall record 
demonstrates a reasonable effort to provide a 
balanced presentation of comment and opinion 
on such issues. The question is necessarily 
one of the reasonableness of the station's 
actions, not whether any absolute standard of 
fairness has been achieved. It does not require 
any appraisal of the merits of the particular 
issue to determine whether reasonable efforts 
have been made to present both sides of the 
question.” 


The Commission's letter to WALG deals with one error 
or mistake on the part of a licensee and stands for nothing more. 
The matter has been resolved in a manner consistent with the rules 
and policies cf the Commission, and has no bearing whatever on the 


issues presented by this appeal. 


Pehle 


B. Appellant’ s Contention That It Would Serve A White 
Area Was Considered, And Found Without Merit. 


As a second reason for waiving the 10% rule appellant states 
(Br. 23-26) that it would provide Albany*s entire business and fac- 


tory areas with a primary service, something it contends the two ex~ 


isting full time stations fail to do. This matter was fully consid- 


ered by the Board, which rejected the contention that the area in 
question was a “white area”, i.e. without primary service (R. 543). 
As the Board pointed out, appellant's position rests on an erroneous 


intermingling of the Commission's rules governing transmitter loca- 
12/ 
tion in relation to the principal city to be served (Section 73.188) 


and those dealing with allocation standards (Section 73.182). The 
Board stated: 


‘The Albany business area receives primary service 


127 The relevant portions of Section 73.188 of the Commission's Rules, 
47 CFR 73.188, which are not quoted by appellant, provide: 


Location of transmitters. 
(a) The four primary objectives to be obtained in the 
selection of a site for a transmitter of a broadcast 
station are as follows: 
(1) To serve adequately the center of population 
in which the studio is located and to give maximum 
coverage to adjacent areas. 
(2) To cause and experience minimum interference to 
and from other stations. 
(3) To present a minimum hazard to air navigation 
consistent with objectives (1) and (2). 
(4) To fulfill certain other requirements given 
in the following paragraphs of this section. 


(b) The site selected should meet the following’ con- 
ditions: 
(1) A minimum field intensity of 25 to 50 mv/m will 
be obtained over the business or factory areas of the 
city. 
(2) A minimum field intensity of 5 to 10 mv/m will be 
obtained over the most distant residential section. 
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(LO mv/m or greater) from Station WALG, Albany. That 
10 mv/m or greater is sufficient to constitute pri- 
mary service is abundantly clear from the Alkima de- 
cision [30 FCC 932,(1961)] cited by the Bureau. We 
see no valid distinction between the community in- 
volved in Alkima (West Chester, Pennsylvania, with 

a population of approximately 16,000 persons) and 
Albany which would justify the Examiner’*s holding 
that 25 mv/m or greater is required to constitute 
primary service herein. The signal strength require- 
ments for primary service, defined by Rule 73.182 
are not to be confused with the requirements for 
location of transmitter so as to provide premium 
service to the principal community, as defined by 
Rule 73.188. The Commission's priorities of stan- 
dard broadcast allocation, insofar as service to 
“white areas” is concerned, are related to signal 
adequacy, not transmitter location. Thus, the 
Albany business area is not a “white area”; WJAZ would 
not provide a first primary service thereto; and the 
examiner’s observations to the contrary must ‘he re- 
jected.” (R. 543) 


Appellant has confused two distinct rules designed to accom- 


plish different purposes. Section 73.182(f) establishes the signal 


strengths necessary to render primary service to various areas, and 
specifically provides that a minimum signal of 10 mv/m is neces- 
sary to serve a city’s business and factory area, whereas a minimum 
of 2 mv/m will provide primary service to a city*?s residential area. 
On the other hand, Section 73.188 deals with a completely different 
problem, namely the objectives to be accomplished in selecting an 
appropriate transmitter site. The rule reflects among other things 
the desirability of providing the city specified as the principal 
community in the application, with an even higher order of signal 
intensity than that recognized as constituting primary service; 


thus, the provision that the transmitter site be so located that a 
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minimum signal of 25 mv/m is obtained over the principal city's 
business and factory areas and a minimum of 5 mv/m is obtained 


over the most distant residential section of the city. 


In a recent case involving a station in Morningside , Mary- 


land, which sought a modification in its license to specify Washing- 
ton, D.C., the applicant pointed out that it provided primary ser- 
vice under Section 3.182 of the rules to the latte-community. Recog- 
nizing this contention, the Commission nevertheless held that if 
the station desired to identify itself with Washington a greater 
signal intensity was required: "Section 3.188(b) is designed to 
insure the location of a transmitter so as to provide a premium 
grade of service to the principal community served, as distinguished 
from mere primary service; for that reason, Section 3.188 (b) imposes 
a higher standard than that which is required for primary service." 
WPGC.Inc., 19 Pike & Fischer, R.R. 394, 395 (1959), 30 FCC 646, re- 
consideration denied, 31 FCC 101 (1961). See also Garo W. Ray, 36 
13/ race 
FCC 1038, 1O4O (1964). 

Thus, the absence of 5 and 25 mv/m signals over portions of 
the residential and business areas, respectively of the principal 
13/ The Commission has held that applicants who specify Laurel, 
Maryland, and Woodbridge, Virginia, and who place a 10 mv/m signal 
over business and factory areas of Washington, D.C. furnish pri- 
mary service to that area. S & W Enterprises, Inc., 37 FCC 220, 
221-222 (1964). See also Alkima Broadcasting Co., 30 FCC 932, 935 
(1961), where the Commission held that "Because no station presently 
provides a signal of at least 10 mv/m to the business and factory 


area of West Chester, such area is without primary service as defined 
by the Commission’s rules.” 
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city does not mean as appellant contends, that the area lacks primary 
service; but, instead, that it is without that higher degree of ser- 
vice which the Commission seeks, through its transmitter location rules, 
to obtain for the principal city the station is licensed to serve. 

This Court has held, Interstate Broadcasting Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 224, 231, 265 F.2d 598 
(1959) that "in this highly technical field the Commission's construc- 
tion and application of its own Rules and Standards of Engineering 
Practice should be entitled to great weight.” Cf. Rounsaville of 
Louisville, Inc. (WLOU) v. Federal Communications Commission, 114 
U.S. App. D.C. 275, 314 F.2d 280 (1963) ;Bowles v. Seminole Rock & Sand 
Co., 325 U.S. 410 (1945). Clearly, this should be the case here. The 
Commission has consistently held that the applicable standard for de- 
termining primary service is set forth in Section 73.182(f) of the rules, 
and as appellant conceded before the Commission (Tr. 167) there is no 
evidence warranting a departure therefrom in this case. Consequently, 


while it is true, that if its application was granted, WJAZ would pro- 


vide a stronger signal to parts of the city than is now provided by 


other stations, its contention that it would therefore serve a "white 
area” is plainly erroneous. And its claim that a waiver should, for 


that reason, have been granted is baseless. 


eons 


C. Other Engineering Factors Relied On By 
Appellant Were Considered And Found Not 


Sufficient To Require A Waiver. 


In support of its argument that a waiver should have been 


granted, appellant contends that it would provide a second or third 


primary service to a substantial number of people (Br. 26-28) and 
that, notwithstanding, the interference received no better night- 
time use of the WJAZ frequency is possible in the Albany area. This 
is simply a restatement of an argument that was fully peusidered by 
the Board. Its decision specifically recognized that "the most com- 
pelling feature" of the WJAZ proposal was the second service it 
would provide to 47,000 persons. But in the Board's view this 


factor was not sufficient to justify a waiver. The Board compared 
14/ 


this result with its recent Hudson Valley decision where the appli- 
cant proposed to serve a comparable "gray area” and where other 
favorable factors,’ not present here, also existed. See also Sunshine 
State Broadcasting Co., Inc., 32 FCC 378, affirmed sub nom Sunshine 
State Broadcasting Co., Inc., (WBRD) v. Federal Communications Com- 
mission, 114 U.S. App. D.C. 271, 273, 312 F.2d 276 (1963). A waiver 
was nevertheless denied in that case, and the Board regarded that 
result as controlling here. 

The refusal to waive the rule for the reasons cited by 
appellant has not been shown to constitute an abuse of discretion. 
The question of service to "gray areas" was in fact carefully con- 
sidered when the 10% rule was adopted. The Commission concluded 


14/7 Hudson Valley Broadcasting Corp. , 36 FCC 461, 2 Pike & Fischer, 
R.R. 2d:°27, (1964). 
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at the time that nighttime exceptions to the rule are warranted (1) 
if a proposal will be the first standard broadcast nighttime station 
in the community, or (2) if 25% or more of the primary service area 
of the proposal is without nighttime primary service. Because of 
widespread destructive interference at night, these exceptions were 
necessary in order to achieve the objectives of providing locally 
originated nighttime service to communities, and eliminating night- 
time “white areas.” However, the Commission specifically rejected 
as "without merit” a suggestion that an aditimal nighttime exception 
be made for a proposal which would provide a second primary service 
to an area which received only one such service (a gray area), 
Report and Order, In the Matter of Amendment of Section 1 of the 
Sttandards of Good Engineering Practice Concerning Standard Broad- 
cast Stations, 10 Pike & Fischer, R.R. 1595 at 1599 fn. 3. And as 
noted, supra, service to gray areas has not generally been deemed 

a sufficient cause for a waiver of the 10% rule. Sunshine State 


Broadcasting Co., Inc., 32 FCC 378, rec. denied 32 FCC 1082 (1963) ; 


Hudson Valley Broadcasting Corp., supra ; Louis Adelman, 28 FCC 432, 
15/ 
18 Pike & Fischer, R.R. 97 (1960) 
Similarly, the rejection of appellant’s contention 


that this proposal would make the best possible use of the fre- 


quency was not unreasonable. An inefficient proposal does not 


15/ In Key Broadcasting System, Inc., 13 Pike & Fischer, R.R. 159 
(1955) cited by appellant, the application had been prepared and 
set for hearing prior to the adoption of the rule, and the Commis- 
sion felt that under the circumstances, "equities" not present 


here militated in favor of a waiver of the rule in that case. 


eee) are 


become acceptable simply because no better use of the frequency 
can be made in the area or because no interference is caused to 
other stations. This argument ignores the fact that one of the 
objectives of the 10% rule was to preserve the over-all quality 
of standard broadcast service against deterioration caused by 
interference not taken into account in the Commission’s definition 
of objectionable interference. As the Commission stated in the 
Report and Order, supra, at 1598, Fn. 2. 

"For without this provision, a vastly greater 

number of stationsmay occupy a given channel’ 

than would otherwise be the case. While the 

addition of a small number of stations to any 

given channel on the ‘no interference to ex- 

isting stations' basis might well cause no 

appreciable degradation of over-all service 

by reason of the interference not taken into 

account in the Commission's definition of 

‘objectionable interference’, this is not 

necessarily the case as stations are continual- 

ly added without restriction. In other words, 

the sum total of a large number of operations 

which individually cause a negligible amount 

of interference is not negligible.” 

In short, appellant is raising an issue directed 
peculiarly to the expertise of the Commission. Its contentions 
have been heard and have been resolved in a reasonable manner. 
The Boards determination that the application should not have 


been granted is in accord with the terms of the 10% rule and con- 


sistent with the underlying purposes for which it was adopted. 


Therefore, this Court "should not substitute its judgment in 


such a technical matter for that of the expert agency. Sunshine 
State Broadcasting Co., Inc. BRD) v. Federal Communications 


Commission, 114 U.S. App. D.C. 271, 273, 312 F.2d 276 (1963). 
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D. Appellant's Reliance On Past Commission Actions 
Waiving The 10% Rule Does Not Establish That The 
Result Reached Here Was Erroneous. 

In its final argument (Br. 32-34), appellant contends that the 
10% rule has been waived in situations comparable to those in this pro- 
ceeding. It submits a chart setting forth only some of the pertinent 
facts in those cases. The short answer to this argument is that the 
Commission is not bound “to deal with all cases at all times as it 
has dealt with some that seem comparable.” Federal Communications Com- 
mission v. WOKO, Inc., 329 U.S. 223, 228. In dealing with requests 
for waiver of the rule the Commission has “tak[en] a pragmatic approach 
in evaluating each requested waiver according to its own particular 
facts,” Guinan v. Federal Communications Commission, 111 U.S. App. D.C. 
at 374-375, 295 F.2d at 785-786, and where its judgment is not shown to 
be arbitrary it should not be set aside. See also Pinellas Broadcasting 
Co. v. Federal Communications Commission, 97 U.S. App. D.C. 236, 238, 
230 F.2d 20% where this Court pointed out that, quite properly, "the 
Commission's view of what is best in the public interest may change 
from time to time.” In light of our discussion at pp.10-12, supra, 
this consideration is particularly appropriate here. 

But in any event, we submit that an examination of the facts 


in the cited cases establish that waivers were granted on the basis 


of important considerations not present here. Thus, in Minnesota 


Valley Broadcasting Co., 11 Pike & Fischer, R.R. 1080, 1086-1087 (1955), 


the application had been filed prior to the notice which led to the 


adoption of the 10% rule, and thus gave rise to equitable considerations 
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here. : 
not present @€ Brennan Broadcasting Co., 30 FCC 851, 856-857 (1961). 


E. Weaks McKinney-Smith, 22 FCC 211, 228 (1957), provided ser- 
vice to a “white” area. There was only one standard broadcast station 
in the community involved in Sarasota Broadcasting Co., 23 FCC 755, 

759 (1957), and the applicant would have provided local service to 

20% of the community which did not receive service from the only exist- 
ing station. The applicant in Palm Springs Broadcasting Corp., 23 FCC 
19, 28-29 (1957), was required to redesign its antenna pattern to pro- 
tect a foreign station, and provided a first primary nighttime service 
to substantial ,though sparsely populated areas,within its principal 
community. Capitol Broadcasting Corp., 25 FCC 1422, 1428 (1958), 
permitted an existing daytime and nighttime operation to vastly improve 
its operation, especially the coverage of its principal community. 

In Birney Imes, Jr., 27 FCC 225, 244 (1959), the deviation from 
the rule was small (11.1% and the applicant provided a second primary 
service to substantial rural areas daytime. Granite State Broadcasting 
Co., 27 FCC 197, 198, 201 (1959), permitted an existing nighttime sta- 
tion to improve coverage of its own principal community which in 1950 
had a population of 82,732, and made it possible for "the meritorious 
service of this station to be received by most of the [community's] 
residents.” Finally, James A. Noe, 30 FCC 490, 497-498 (1961), in- 
volved a “unique” situation because international agreements severely 
limited the use of the Menace 
I6/ Appellant also relies (Br. 21-22) on Stephen County Broadcasting 
Co., 30 FCC 921 (1961); which involved a violation of 11.6%, and 
Alexandria Broadcasting Corp., 31 FCC 755,756-757 (1961) , which would have 


provided a first primary nighttime service and a first nighttime trans- 
mission service, and therefore are not similar to this case. 
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CONCLUSION 


For the foregoing reasons, the decision in this case should be 
affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


JOSEPH A, MARINO, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


March 29, 1965 


APPENDIX A 


“JOHNNY REB RADIO™ 


Albany's Mast Powerful Fuil-Tine 


ALBANY, GEORGIA 


February 1, 1965 


Washington, D.C, 


Dear Mr. Waple: 


We have received and this is in reply to your letter of January 19, 
1965, File Numbers 8424, 1100272, and 1100415 relative to the 
Gommission’s decision on the complaint filed by The Albany 
Movement against Radio Station WALG, 


We first learned of the Commission's action on Friday, January 22, 
through a call from our Washington attorneys and an Associated Press 
news story. We immediately attempted to contact Mr, Slater H, King 
President of The Albany Movement, When we learned that he was out 
of the city, we talked to Mr, C, 3, King, his attorney, This conver- 
sation took place before noon Friday, January 22, 


Mr, G, B. King confirmed the fact that Mr. Slater H, King was not 
in Albany but stated that he would be back the following Sunday 

night or Monday morning. We told Mr, GC, B, King of the Gommission 
ruling and asked him to inform his client that we would be happy to 
comply with the Commission ruling and allow Mr, Slater H, King 

to tape record in his own voice a reply to our Special Editorial of 
October 21, 1964, regarding the award of the Nobel Peace prize to 
Reverend Martin Luther King, Jr. We wrote letters to both Messrs, 
GC, B. King and Slater H, King on January 22 confirming our con- 
versation with Mr. CG, B. King on that date, Gopies of both letters 
are in our files, 


Mr, Slater H. King called us on his return to Albany, stated that 
he would accept our offer and would be in our studios the latter 
part of the week to tape record his reply, He came Thursday, 
January 28, 


The attached Associated Press news story of January 29, 1965, covers 
SLEDS RRY NEE NE TET 


Mr. Ben F, Waple 
Page Two 
February 1, 1965 


Mr. King’s statement that he had been granted equal time--that he 
had made a tape recording and the station had agreed to broadcast 
it, Following our usual custom, the reply in Mr, King’s voice 
was aired throughout an entire broadcast day, 


Therefore, this letter is to inform you and the Commission that 
we complied immediately with your decision covering the 
dispute between Radio Station WALG and The Albany Movement, 
You understand that at no time did we refuse Mr, King, of The 
Albany Movement, equal time to answer this Special Editorial, 
We did refuse to allow him to use his voice instead of a staff 
announcer, This was in accordance with our interpretation 

of the Fairness Doctrine, We now understand that our 
interpretation was not correct and we will be guided accordingly 
in the future, 


Sincerely, 


RABIO ALBANY, ING, 


a, _ 
UM rd 
len M. Woodal 
President 


AMW/jsj 
Two Copies Attached 


cc: Mr. Russell Rowell 
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PETITION FOR REHEARING OR IN THE ALTERNATIVE 
PETITION FOR REHEARING EN BANC _ 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,076 


JAMES S. RIVERS, INC. (WJAZ), 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


United States Court of Appeals 


for the Disirict of Culumbia Circuit 
i ea : PHILIP M. BAKER 
FILER «SEP 2 & 1965 
425 - 13th Street, N. W. 


Oy Washington, D. C. 20004 
latte u aulsou? 
CLERK Attorney for Appellant 


James §. Rivers, Inc. (WJAZ) 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,076 


JAMES S. RIVERS, INC. (WJAZ), 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING OR IN THE ALTERNATIVE 
PETITION FOR REHEARING EN BANC 


James S. Rivers, Inc. (WJAZ), Appellant, by its attorney, and pur- 
suant to Rule 26 of this Court, hereby respectfully submits this’ Petition 
for Rehearing or In the Alternative Petition for Rehearing En Banc. 


In support hereof, the following is shown: 


PRELIMINARY STATEMENT 


1. In an Order released August 17, 1964, (R. 541-546), the Review 
Board of the Federal Communications Commission denied Appellant's 
application for authority to increase its facilities. On November 19, 


1964, the Commission denied Appellant's Application for Review of the 
Board's Decision (R. 572). On August 24, 1965, this Court affirmed the 
Commission's Decision. 


SUMMARY OF POSITION 


2. The facts in this case, we believe, make it imperative that all of 
the Judges of this Court have the opportunity of reviewing the record in 
this proceeding. In order to assist the Judges other than the Panel, 
which heard this case, it is felt desirable to summarize the essential 
facts. 


3. WJAZ is a daytime-only station which means that it must sign 
off each day at local sunset. During the winter months, its sign-off 
time occurs as early as 4:30 in the afternoon. The application involved 
in the proceeding before the Commission was for authority to operate 
at night as well as in the daytime (R. 1-65). 


3. The Commission found the Appellant qualified in every respect 
(R. 105-106) but designated the application for hearing because, operat- 
ing as proposed at night, the signal would fail to reach 19.1 per cent of 
the population which the station normally would serve (R. 106). Other 
distant stations who operate on the same frequency at night limit the 
signal which WJAZ will be able to deliver at night. The principal issue 
is to determine whether there should be a waiver of the so- called ''10 
Per Cent Rule,” and whether the public interest would thereby be served. 


5. In spite of the limitation of the WJAZ nighttime signal, WJAZ 
would bring new service to 63,100 persons (R. 505), would serve 41,182 
persons who now receive only one service (R. 504), and would deliver 
the best service to the business and industrial areas of Albany, Georgia, 
which area contains 6,231 persons (R. 504). If the population in the Al- 
bany business district is to be considered part of the "gray" area, a 
total of 47,413 persons would receive a first competitive service. 


6. All of these findings and conclusions are undisputed in this rec- 
ord. In addition, WJAZ will cause no interference to other existing sta- 
tions, and the grant to WJAZ would not stop any other daytime stations 
on the same frequency from expanding to nighttime service (R. 480). 
Finally, the frequency on which WJAZ now operates daytime only and 
which would be employed for its nighttime use is the only frequency 
available to WJAZ (R. 502). The Commission's denial of the application 
and this Court's affirmance of the Commission's Decision mean that 
WJAZ can never improve its facilities. 


ARGUMENT 


7. The public interest is paramount in any Decision of the Com- 
mission. The immediate question, therefore, in this case is: Has the 
public interest been served by denying Appellant's application? We 
submit that it has not been served. 


8. This is not a comparative proceeding. The granting of WJAZ's 
application would not require the denial of any other application, and it 
has been clearly shown that no one can possibly be harmed if the appli- 
cation is granted. 


9. Granting the WJAZ application would greatly benefit the public 
interest. It would bring a new nighttime service to 63,000 people. It 
would result in over 47,000 persons in the Albany, Georgia area receiv- 
ing a first competitive service. All of these thousands of people depend 
on one station for primary service, and the one station they depend on 
is WALG, the very station that on October 21, 1964, every hour on the 
hour, day and night, ran a vicious editorial concerning the Reverend 
Martin Luther King, Jr., and only after a formal inquiry by the Commis- 
sion, agreed to let both sides be heard in accordance with the "fairness 
doctrine", (WJAZ Brief, pp. 14-17, Appendix, pp. 9a - 16a). 


10. In the light of the circumstances, and the temper of the times, 
it would indeed have been presumptuous to ask the Negro witnesses who 


testified in this proceeding whether the other Albany, Georgia, radio 
stations had discriminated against them. We submit that it is rerarka - 
ble that they were willing to swear that WJAZ was the only station in 
the community to render a meaningful servicetothe Negro community, 
a community in which the Negroes represent 40 per cent of the popu- 
lation. 


11. The testimony of the Negro witnesses in this proceeding literal- 
ly cries out that the proposed nighttime service of WJAZ is urgently 
needed; and that WJAZ is the only station in the community that has 
earnestly and sincerely attempted to meet the needs and desires of all 
its listeners, not 60 per cent of its listeners. Occasionally broadcast- 
ing spot announcements for Negro churches and organizations does not 
and cannot possibly fulfill a station's obligations to its community. A 
radio station which truly recognizes its responsibilities, seeks out 
representatives of all walks of life in a community and offers them co- 
operation and help. A careful reading of the testimony of the Negro 
witnesses makes it clear that WJAZ is the only station in Albany, Geor- 
gia, that has operated in the best tradition of the industry. Was it neces- 
sary for these witnesses to spell it out in any further detail? 


12. The Examiner who heard this case found that one of the Negro 
ministers "had never appeared on any other station except WJAZ. The 
station had an outstanding reputation among his people because they 
(WJAZ) give impartial news coverage and carry announcements of in- 
terest to the Negro community.” (R. 498). Does not this evidence prove 
that no other station in the community did a comparable job for 40 per 
cent of the population? 


13. With respect to Albany State College, one of the largest Negro 
colleges inthe United States, WJAZ has done an outstanding job. The fact 
that this institution may have used other outlets does not mean, by any 
stretch of the imagination, that the stations other than WJAZ rendered 


a meaningful service to the college. The statement of the witness, O. 


H. Brown, that "WJAZ has been one of the outlets that we used" must 
be considered in the light of all of his testimony. Thus, the Examiner 
found: . 


"WJAZ has allotted more time to strictly Negro programs 
than any other station in the area. If WJAZ is granted 
nighttime operation, the station has offered the college 
15 minutes during desirable hours for presentation of an 
educational program. The college is definitely interested 
in utilizing that time. No such offer has been made by 
other stations in the area." (Underscoring added.) (R. 500). 


The findings of the Examiner with respect to Albany State College are 
based upon the uncontroverted testimony of Mr. Brown who testified 
partially as follows: 


Q. "Reverend, Let me ask you this ~ do you think that the 
cooperation that you have received from WJAZ is unusual 
or unique in this area? 


. "I would say, so, yes. 


. "And would you please explain that ? 


. L would say so because of the fact that WJAZ has, and I'm 
speaking not only from the standpoint of the College but 
from the standpoint of the Negro community, allotted more 
time to strictly Negro programs than any of the other sta- 
tions in the area. 


. "When you speak of Negro programs, what do you mean? 


. 1 mean programs that are prepared by Negroes, performed 
by Negroes and are beamed to the Negro audience, and this is 
particularly what I mean, and I think their programs which 
may or may not be of interest to white persons but definite- 
ly have interests for Negro persons and are, therefore, we 
might say, specifically for their benefit. The announcements 
concerning Negro businesses, the type of music and things 
that are presented as concerning the Negro persons, and in 
the matter of addresses of various other portions of the pro- 
grams, I would think that they were directly beamed to Negro 


audiences; therefore, I would say, unfortunately, as you look 
at the other stations' time allotments, you can see that WJAZ 
has definitely beamed its programs more toward the Negroes 
and I suppoSe as a result of that have been dubbed as a sort 
of Negro station which is one of the things that people say in 
dividing up and, as you might say, choosing sides and I hope 
that it hasn't hurt the station but I do know that it has been 

a tremendous service tothe people in the community and to 
us at the College." (Joint Appendix, pp. 55-56) (Underscoring 
supplied) 


14. The testimony of Dr. Brown, as well as the two Negro ministers, 
leaves absolutely no doubt that of the four AM radio stations in Albany, 
Georgia, only WJAZ has affirmatively sought out and performed a vital 
and essential service — to all of its community including the Negro 
members of the community. In the light of this testimony of three of 
the leaders of the Negro community, can it be said that Appellant has 
failed to show that the other stations have not cooperated with the Negro 


community in a meaningful way? 

15. The unique and unusual service of WJAZ to its Negro commun- 
ity is not the only reason why its application should be granted. Testi- 
mony of numerous other witnesses proves conclusively that there is 
compelling need in the community for nighttime service from WJAZ, 
the kind of service that is not now received from the other stations in 
Albany. (See, for example, Joint Appendix, pp. 34, 46, 51). 


16. The Commission's So called 10 Per Cent Rule has been waived 
in a substantial number of cases; and in many of these cases, no show- 
ing was made of a unique or unusual program service (WJAZ Brief, 
pp. 33, 34). It will be noted that, in almost all of the cases cited, the 
percentage of interference to the applicant was far greater than exists 
in this case. In this case, 19.1 per cent of the people who would norm- 
ally receive service from WJAZ will not receive such service because 
of interference from other stations. However, over 63,000 persons will 
receive such service; and over 47,000 will receive, for the first time, 
a second primary service. 


17. It is recognized that the Commission has wide discretion in 
these '10 Per Cent Rule" cases. It is submitted, however, that the 
Examiner took a far more reasonable and realistic approach to the 
problem than did the Commission (Joint Appendix, pp. 59-79). The 
Examiner considered the lay testimony as well as the engineering testi- 
mony and concluded that ‘ton the whole, applicant advances impressive 
cause for waiver. (Joint Appendix, p. 77). 


18. The Commission takes the position that the grant of the applica- 
tion would somehow have a "deleterious effect upon the allocation sys- 
tem" but it has not spelled out in what way there would be a derogation. 
How can there possibly be a 'tdeleterious effect" when the uncontro- 
verted evidence shows that not a single station in the United States would 
be harmed; not a single daytime station would be blocked from going 
full time; and there is no other frequency available to WJAZ to improve 
its facilities. It should be noted that 960 kc, the frequency applied for, 
is already in use by WJAZ, and has been for many years. 


19, The Commission argues that a waiver of the 10 Per Cent ‘Rule 
would hamper the "objectives" it seeks in enforcing that rule. Plainly 
the "objectives" in strictly enforcing the rule are to make sure that the 
channel is used efficiently, that no interference is caused to other sta- 
tions, and that the public interest is served. 


20. WJAZ now uses in the daytime hours the very frequency it 
wishes to use at night. Therefore, it is the only station in that part of 
the country that can use that frequency at night. Moreover, the use of 
960 kc at night in Albany, Georgia, will not preclude its use anywhere 
else in the United States. What more efficient use can be made of this 
facility? 


21. The Commission in this case states that none of the engineering 
reasons advanced for a waiver of the 10 Per Cent Rule are good enough. 
This Court has now held that, whether the Commission's reasons for so 


holding are valid or not, the Court will not go behind the Commission's 


resolution of the matter. But the Commission has no valid reason for 
refusing to waive the 10 Per Cent Rule in this case. The so-called "‘in- 
efficient"t use of the frequency amounts to only 19.1 per cent, a far cry 
from the failure of other applicants who were granted and failed to serve 
50 per cent or more of the population which they normally would serve. 


22. As was shown in the Appellant's Brief (p. 29) in Sunshine State 
Broadcasting Co., Inc., 32 F.C.C. 378, 314 F.2d276 (1963), the Commis- 
sion denied the application because the proposal would receive interfer- 
ence affecting 49.7 per cent of the population within the normally pro- 
tected contour. In addition, no showing was made there of a compelling 
needfor the service. In other cases, the absence of unique or unusual cir- 
cumstances, or the failure to make an adequate showing on the program- 
ming of the station resulted in denials. Hudson Valley Broadcasting 
Corp., 36 F.C.C. 461, 2 R.R, 2nd 27 (1964); WPET, Inc., 31 F.C.C. 882, 
22 R.R. 528, 531 (1961); Guinan vs. Federal Communications Commis- 
sion, 297 F.2d 782 (1961). In this case, the uncontroverted evidence 
shows: 


(1) No existing or proposed station in the United States can possi- 
bly be harmed by granting this application. 

(2) In spite of the nighttime limitation, a new service will be 
brought to 63,000 persons and more significantly, a first competitive 
service will be brought to approximately 47,000 persons. 


(3) Other than the frequency on which WJAZ operates at the pre- 
sent time, there are no other frequencies available and the denial of this 
application forever forcloses the possibility of WJAZ improving its 
facility. These are valid and cogent engineering reasons for granting 
the application of WJAZ. However, the far more significant reasons for 
a waiver of the 10 Per Cent Rule in this case are the past, present, and 
proposed programs and programming policies which have been shown 
in detail during this proceeding. The sworn testimony of more than 20 
of the leading citizens of the community have shown a compelling need 


at night for the unique and unusual programs and program policies of 
this station. 


23. If the request for a waiver of the 10 Per Cent Rule in this case 
had been based solely on engineering reasons, there would have been 
precedent for the Commission to grant the application. However, en- 
tirely aside from what we believe are good and valid engineering rea- 
sons for waiver of the rule, there are public interest considerations in 
this case which demand a waiver of the 10 Per Cent Rule and a grant of 
this application. The Examiner in this proceeding based his decision 
not only upon the engineering evidence but was convinced that the pro- 
grams and programming policies of WJAZ standing alone were enough 
to grant a waiver and permit WJAZ to bring to the Albany, Georgia, 
area a much needed new nighttime service, particularly the kind of pro- 
grams which WJAZ now carries and proposes to carry in the future. 
We submit that the Commission's arbitrary denial of this application 
is not in the public interest; and that upon further consideration, this 
Court, based upon all the evidence in this record, will remand the case 
to the Commission and afford Appellant all the relief which this Court 
may direct. 


Respectfully submitted, 


Philip M. Baker 


Pennsylvania Building 
Washington, D.C. 


Attorney for Appellant 
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